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ICKLS VS. VIRGIXIA-CO LOR ADO DEVELOPMENT CORPORATION 1 

Supreme Court of the District of Columbia 
No. 55221. In Equity 

V i rgi nt a-Color a do Development Corporation, plaintiff 

j 

v 

Ray Lyman Wilbur, as Secretary of the Interior, defendant 

United States of America, 

District of Columbia* ss: 

Bo it remembered that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at) the times 
hereinafter mentioned, the following papers were filed amjl proceed¬ 
ings had. in the above-entitled cause, to wit: 

~ i 


In the Supreme Court of the District of Columbia 

i 

Holding an Equity Court 
No. 55221. In Equitv 

i 

VlRGINIA-CoLORADO DEVELOPMENT CORPORATION. PLAINTIFF 


Ray Lyman Wilbur, as Secretary of the Interior, defendant 

Hill jor maiuluton/ tnjunotion 

Filed Jan. 9, 1933 i 

I 

i 

Plaintiff respectfully shows to the court: 

1. Plaintiff is a corporation organized under the laws of the State 
of Virginia, having its home office in the city of Winchester, in said 
State, and brings this suit in its own right. 

2. The defendant is a citizen of the United States, temporarily 
residing in the District of Columbia, and is sued in his official 
capacity as Secretary of the Interior. 

3. In the month of June 1017. plaintiff, under, pursuant to, and 
in compliance with an act of Congress approved May 10. 1872, 
afterwards section 2324 of the Revised Statutes of tin* United States 
and now embodied in section 2s. title 30, U.S.C.A.. located and duly 
perfected the location of certain oil shale placer claims situated on 
mineral lands of the United States in the State of Colorado, said 
claims being known and described as the Mt. Mamin no. 12i N14N14 
sec. 1. no. 13. SV5NVL* sec. 1. no. 14. N-4SU sec. 1. involving no. 15. 
Si/oSi/o sec. 1. no. Iff, N 1 4N 1 / 4 see. 12 and no. 17. S \i> N }/> sec. 12. all 

in T. S S.. R. 04 W.. (>th P.M.. oil shale piacers. and thereupon 
2 the plaintiff’ became and was tlie owner of said claims and 
was vested with the right to the exclusive possession of the 

same. 

4. In and bv said section 2324 of the said Revised Statutes of the 
United States, it is provided that: 

I 

•* * * * On each claim located after the 10th day of Mhy. 1872, 

and until a patent has been issued therefor, not less than $100 worth 
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of labor shall be performed or improvements made during each 
year. * * * and upon a failure to comply with these conditions, 

the claim or mine upon which such failure occurred shall be open to 
relocation in the same manner as if no location of the same had ever 
been made, provided that the original locators, their heirs, assigns, 
or legal representatives, have not resumed work upon the claim after 
•failure and before such location." 


Plaintiff avers that there was not less than $100 worth of labor per¬ 
formed or improvements made during each year on each of said 
claims during the period from the time of location thereof, as afore¬ 
said, to and including the year ending July 1, 1030: but that during 
the year ending July 1. 1931, plaintiff did not perform labor or make 
improvements of the value of $100 on each of said claims, or any of 
them, and that it had not resumed work upon said claims, or any 
of them prior to and including September 4. 1931. and has not since 
actually resumed work thereon. That on and prior to September 4, 
1931. plaintiff intended to resume work on said claims and on said 
September 4. 1931. plaintiff had made arrangements for the resump¬ 
tion of said work, and would have resumed the same had it not been 
for the unwarranted action of defendant as hereinafter shown. 
Plaintiff has never at anv time abandoned said claims or anv of them 

v 

or had anv intention of abandoning anv of said claims: and no 
charge allegation! or claim was made in the charge or challenge to 
plaintiff's title to said claims as hereinafter set forth, or in 

3 the said proceedings thereon or thereafter, that plaintiff had 
abandoned said claims or anv of them. 

5. On or about the 4th day of September 1931. certain adverse 
proceedings were initiated by the Department of the Interior, 
through the General Land Office, against said claims owned and 
possessed by the plaintiff, as aforesaid, by filing in the General Land 
Office certain charge or challenge to the plaintiff's title to and right 
of plaintiff to the possession of said claims and by posting said 
challenge on the said claims. Said challenge was based on the sole 
ground that plaintiff had not performed labor or made improve¬ 
ments on said claims of the value of $100 for each claim, as pro¬ 
vided in section 2324 of the Revised Statutes as aforesaid for the 
year ending July 1. 1931. that is, the plaintiff had not performed. 

as it is commonly called, “annual assessment work" on said claims 

•• 

for the vear ending Julv 1. 1931, and had not resumed such assess- 
ment work prior to September 4, 1931. Said challenge also con¬ 
tained the statement that the United States resumed possession of 
said land. In said challenge no charge was made that plaintiff's 
title to. or right of exclusive possession of. its said claims was, or 
ever had been, invalid, the onlv charge as above stated being that 
by its failure to perform the said annual assessment work on said 
claims during the vear ending Juiv 1. 1931, and its failure to resume 
such work before the institution of said adverse proceedings, the 
plaintiff had forfeited its said title to and right of exclusive posses¬ 
sion of said claims, and that, therefore, said claims were the subject 
of cancellation. 

G. Plaintiff avers that there has been no relocation of said claims, 
or any of them, by any person or persons since the failure of 

4 plaintiff to perform the said so-called annual assessment work 
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on said claims or at any other time or times, nor has any application 
ever been made by any person or persons to lease said claims or any 
of them from the United States. 

7. The charge or challenge hereinabove mentioned made against 
said claims by the said Interior Department, as aforesaicj, was duly 
served upon the plaintiff, and plaintiff filed its answer to the same, 
in which it admitted that it had failed to perform said so-called 
annual assessment work for the period above mentioned, and alleged, 
among other things, that the United States could not obtain anv valid 
claim or right to said claims by reason of the failure of the plaintiff 
to perform said so-called annual assessment work; that such failure 
did not affect the rights of the plaintiff to said claims in the land 
covered thereby and that the United States could not deprive the 
plaintiff of said claims or any of the rights of the plaintiff therein 
under the mining laws of the United States: and that jno contest 
suit or legal action of any kind had been instituted questioning the 
ownership of the claims by the plaintiff under the laws under which 
said claims were initiated. Finally, it was alleged by thje plaintiff 
that notwithstanding the failure to perform said assessment work for 
the period mentioned plaintiff had the right to retain possession of 
said claims with all the rights incident thereto under the laws under 
which said claims were initiated and to resume the performance of 
annual assessment work thereon at any time prior to a valid subse¬ 
quent location of said claims, and that the United States could not 
take advantage or secure anv right in said land on which said claims 
were located or declare a forefiture of plaintiff's rights by reason of 
said failure to perform said annual assessment work. 

8. Proceedings were thereafter had before the ConJmissioner 
5 of the General Land Office, who held that plaintiff’s said Mt. 

Mamin claims, hereinabove described, were null and void, and 
on appeal to the defendant, the Secretary of the Interior, the decision 
of the Commissioner of the General Land Office was affirmed bv said 
defendant, the Secretary of the Interior, and thereupon the decision 
of the Department of the Interior, which was dated July 15. 1932. 
was promulgated, declaring that the said Mt. Mamin oil shale placer 
claims were null and void and that the United States had taken pos¬ 
session of the lands within said claims for its own uses and purposes; 
and plaintiff further says that said decision was in effect aj decision 
that the said claims of the plaintiff were forfeited to thjj United 
States. | 

9. Throughout said proceedings, and particularly before the de¬ 
fendant, the Secretary of the Interior, the plaintiff contended that 
its title to said claims and its right of exclusive possessioiji thereof 
under the laws of the United States could not be questioned by the 
United States or declared null and void, or forfeited to thp United 
States by reason of failure to perform labor or make improvements 
on said claims to the value of not less than $100 annually, on each 
claim, but that its said title to and right of exclusive possession of 
said claims be lost only by relocation thereof by some other person or 
persons before said so-called annual assessment work thereon should 
be resumed, by the plaintiff: and that therefore there was no justici¬ 
able controversy to be adjudicated by the Department of the Interior, 
and that said Department and the defendant, the Secretary of the 
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Interior, was without jurisdiction to hear and determine the matter 
and that the act of the Department and tlie defendant, in declaring 
said claims null and void was without anv authority of law whatever. 

And plaintiff also contended before the defendant, the Secre- 
G tary of the Interior, that the said proceedings hereinabove 
described, and the action of the Commissioner of the General 
Land Office in attempting to declare plaintiff's said claims null and 
void upon the ground of failure to perform said annual assessment 
work thereon, as hereinabove set forth, deprived the plaintiff of its 
property in said claims without due process of law. and was. there¬ 
fore. void. 


10. By section 1 of an act of Congress approved February 2">. 1020. 
it is provided that: 

“Deposits of coal, phosphate, sodium, oil, oil shale, or gas. and 
lands containing such deposits owned by the United States, including 
those in national forests, but excluding lands acquired under the act 
known as the Appalachian Forest Act. approved March 1. 1911 
(Thirty-sixth Statutes, page 061). and those in national parks, and in 
lands withdrawn or reserved for military or naval uses or purposes, 
except as hereinafter provided, shall be subject to disposition in the 
form and manner provided by this act.*’ 

And by said act the Secretary of the Interior is authorized to execute 
leases of the minerals and lands containing minerals described in the 
portion of said act hereinabove just quoted. Said act. by section 87 
thereof, also provides that: 

7 “ The deposits of coal, phosphate, sodium, oil, oil shale, and 

gas. herein referred to. in lands valuable for such minerals, 
including lands and deposits in Lander. Wyoming, coal entries num¬ 
bered IN to 49. inclusive, shall be subject to disposition only in the 
form and manner provided ’* in the act, except as to valid claims 
existent on February 2.“>. 1920. and thereafter maintained in com¬ 
pliance with the laws under which initiated, which claim- may be 
perfected under such laws, including discovery.** 

Plaintiff avers that its said claims were valid claims existent on 
February 27). 1920. which fact was admitted in said proceedings had 
before the Commissioner of the General Land Office and the Secre¬ 
tary of the Interior and lias never otherwise been challenged or 
denied by the defendant, and plaintiff avers that said claims were, 

after the date of said act of February 2.">. 1920. commonly known 

• % 

as the leasing act. maintained in compliance with the laws under 
which they were initiated. 

11. Plaintiff' further avers that under the laws of the United 
States, and particularly by virtue of the laws hereinabove quoted 
from and referred to. its title to. and right to exclusive possession 
of. said Mt. Mamin claims hereinabove described, could not be ques¬ 
tioned by. or lost or forfeited to. the United States by reason of 
any failure on the part of the plaint ill' to perform on said claims 
the so-called annual assessment work, as above described: but that 
said title and rights of the plaintiff in and to said claims could only 
be lost, if iv failed to }>erform said annual assessment work on said 
claims, by the bona fide relocation of said claims by some person or 
persons In?fore a resumption of such annual assessment work on said 
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claims by the plaintiff: and that after such failure|to perform 
S said annual assessment work, the plaintiff had tljie right to 
resume the performance of such work at any time unless before 
such resumption some third partv made a honi 7 fide relocation of 
said claims, which said relocation, as hereinabove stated j has never 
been made or attempted. And plaintiff further says thftt the per¬ 
formance of said annual assessment work on said clainits was not 
and is not necessary to preserve the rights of the plaintiff in and 
to said claims with all the incidents of ownership thereof jas against 
the I nited States, and that so far as the United was and is con¬ 
cerned. a failure on the part of the plaintiff to perform said an¬ 
nual assessment work on said claims was and is without any effect 
whatsoever. 

1± Plaintiff further avers that the Commissioner of the General 
Land Office and the Secretarv of the Interior, in fi 1 in<r the aforesaid 
challenge to the title and right of the plaintiff in and to said claims 
on the sole ground of its failure to perform said annual Assessment 
work thereon for the year ending July 1. 1931, and in not' resuming 
such assessment work before September 4, 1931, and in I declaring 
said claims null and void, were acting without jurisdiction in the 
premises in that under and according to the applicable laws of the 
United States the only effect of failure to perform the said statutory 
annual assessment work, so-called, on said claims, as hereinabove set 
forth, was to make said claims open for relocation: and in the ab¬ 
sence of abandonment of said claims bv the plaintiff which, as afore¬ 
said. neither occurred nor was charged or claimed to have occurred 
by the defendants, plaintiff's right to resume such work on said 
claims until such relocation, remained unimpaired and Unaffected 
and no authority was vested or existed in the defendants to 
9 disturb, interfere with, or declare void or forfeited sijich right, 
or the rights of the plaintiff in and to the said claim>f- 

i3. Plaintiff avers that even if the defendant, the Secretary of the 
Interior, did have jurisdiction to take the aforesaid proceedings 
above described and hear and determine the same, as hereinabove set 
forth, the said action of said defendant in so taking such proceed¬ 
ings and in deciding the same and in declaring the said claims of the 
plaintiff null and void as aforesaid, was arbitrary, capricious, and 

wliollv unwarranted and unauthorized bv law; and that said action 
•< • 

of the defendant deprived the plaintiff without due process of law 
of its property right vested in the plaintiff to resume such delinquent 
assessment work without penalty for such delinquency uijitil such 
rights should be foreclosed bv a relocation of said claims bvl another 
person or persons. And further, that the said hereinabovtf unwar¬ 
ranted, arbitrary, and unauthorized claims of the defendant jis afore¬ 
said has placed a cloud upon the plaintiff's title to and its (right of 
exclusive possession of the said described Mt. Mamin clailms, and 
upon its right to assume said annual assessment work thereoh. which 
said rights had vested in plaintiff and were indefeasible except by 
relocation by some person or persons after failure to perform said 
assessment work and before resumption of such work by plaintiff as 
aforesaid, which cloud should be removed by decree of this honorable 
court. 
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14. Plaintiff avers that by reason of the aforesaid arbitrary, ca¬ 
pricious. ami unlawful action of said defendant the plaintiff 

10 has been since, to wit, the 4th day of September, 1931, and 
still is. prevented from resuming and unable to resume per¬ 
formance of the said annual assessment work on said Mt. Mamm 
claims, and has. as aforesaid, been unlawfully deprived of its right 
to so perform such work, but that it is now ready, willing, and 
anxious to resume performance of such work, and if its right so to 
do is restored to it by decree of this honorable court it will resume 
the performance of such work. 

15. Plaintiff avers that unless the arbitrary, capricious, and unlaw¬ 
ful acts of the defendant, the Secretary of the Interior, hereinabove 
fully described and set forth, be vacated and set aside, plaintiff's title 
to. and right of exclusive possession in and of. said hereinabove 
described Mt. Miimm claims will be clouded, and may be lost to it 
forever, and that it will thereby suffer irreparable damage and 
injury, and that the plaintiff has no adequate remedy at law. 

Wherefore, the premises considered, plaintiff prays: 

1. That due process issue out of this honorable court directed to 
the defendant, as Secretary of the Interior, to appear and answer the 
exigencies of this bill. 

2. That this court will pass a decree requiring the defendant by 
mandatory injunction to vacate and set aside the proceedings herein¬ 
above described in this bill instituted by the said defendant against 
the said Mt. Mamm claims, and whereby and by reason of which the 
said Mt. Mamm claims were declared bv the defendant Secretary of 
the Interior null and void: and to vacate and set aside the decision 
of the defendant, the Secretarv of the Interior, dated Julv 15. 1932. 
and each and every order issued thereunder, and the promulgation 
of said decision, declaring the said Mt. Mamm claims null and 

void. 

11 3. For such other and further relief a> t<> the court liiav 

* 

seem meet and proper. 

VlRGINI A-C'<)LOltADO DEVELOPMENT CoRP. 

Bv Louis Titus. Attorney. 

Louis Titus. 

Chas. L. Frailet, 

Attorneys for Plaintiff. 

District of Columbia, **: 

I. Louis Titus, being first duly sworn, depose and say that I am 
attorney for the plaintiff in the above-entitled cause: that I have 
read tlie foregoing bill of complaint by me subscribed and know the 
contents thereof: that the matters and things therein stated of per¬ 
sonal knowledge are true, and those stated on information and belief 
I believe to be true. 

Louis Titus. 

Subscribed and sworn to before me this 9th dav of November. 
A.D. 1932. 

[notary seal] Bernice Jay Collins, 

Notary Public , I).C. 
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Motion to dismiss 
Filed Jan. 14, 1033 


i 

i 


The defendant moves to dismiss the bill of complaint |on the fol¬ 
lowing grounds: 

1. The bill is bad in substance in that it fails to state) a case en¬ 
titling plaintiff to the relief sought, or to any relief in equity. 

2. The allegations of the bill disclose that the plaintiff has failed 
and neglected to comply with provisions of law wherebjy it might 
have maintained and protected the described placer mininjg locations 
which it theretofore possessed, and that during the period of such 
failure and neglect the Secretary of the Interior, within (the intent, 
purpose, and scope of the law in such cases made and provided, can¬ 
celed, discontinued, and forfeited all such possessory milting rights 
to the United States through due and sufficient process of law. 

3. The bill shows on its face that the action of the Secretary of 
the Interior of which complaint is made was not arbitrjarv or ca¬ 
pricious but was taken after and pursuant to 44 hearings jn the De¬ 
partment in which relator was represented by able and enthusiastic 
counsel, and further consideration, was given the somewhat difficult 
and complicated question involved/' ( Henderson v. Lane , 45 L.D. 

64 H 

4. The l nited States, which has not in this behalf consented to be 
sued, is an indispensable party in whose absence the shit cannot 
proceed. 

E. C. Finney, 

O. H. Graves, 
Attorneys for Defendant. 

13 Order denying motion to dismiss the bill of complaint and 

decree for mandatory injunction 

Filed Mar. 10, 1933 

Upon consideration of the motion of the defendant in tlie above- 
entitled cause to dismiss the bill of camplaint herein, it is|this 10th 
day of March, 1933, j 

Adjudged, ordered, and decreed that said motion be, and |the same 



hereby is. overruled and denied. 

Whereupon the said defendant, Harold L. Ickes. now here in open 
court having elected to stand upon his said motion to dismiss, and 
declining to plead further, it is therefore further 

Adjudged, ordered, and decreed that the defendant, Harold L. 
Ickes. Secretary of the Interior, be. and he hereby is, directed to 
vacate and set aside the adverse proceedings initiated by thej Depart¬ 
ment of the Interior through the General Land Office in September 
1931, described in paragraph 5 of the bill of complaint herein and 
being a certain challenge or contest no. 13(X)3. serial 14299t*8, to the 
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sec. 12, all in township 8 south, range 94 west, sixth Principal 

14 Meridian, oil shale placers, and to set aside and vacate all sub¬ 
sequent proceedings taken and had in said contest, including 

the decision of the Commissioner of the General Land Office, declar¬ 
ing said placer claims of said plaintiff null and void; and to set 
aside and vacate all proceedings had and taken in accordance with 
said decision of said Commissioner; and said defendant is further 
directed to vacate and set aside his decision dated May 24, 1932, and 
each and every order issued thereunder, including the promulga¬ 
tion dated July ilo, 1932, of said decision, declaring the said above- 
described placer claims of the plaintiff null and void. 

It is further adjudged, ordered, and decreed that the defendant, 
Harold L. Ickes, Secretary of the Interior, be. and he hereby is, 
enjoined and restrained from instituting or taking any action or pro¬ 
ceeding. interfering with or challenging or otherwise impairing the 
title of the plaintiff in and to said above-described oil shale placer 
claims, notwithstanding any failure of said plaintiff to perform the 
annual labor on said claims required by Section 2324 of the Revised 
Statutes of the United States, for the vear ending Julv 1. 1931. and 
therea fter. 

Joseph \V. Cox. Jnotice. 
No objection as to form of above decree. 

O. H. Graves, 

Attorney for Defendant. 

From the foregoing decree the defendant. Harold L. Ick^s, Secre¬ 
tary of the Interior, notes an appeal in open court, which is hereby 
allowed. 

Joseph W. Cox, Justice, 

15 Order for aubst!t at!on of -party defendant 

Filed Mar. 10. 1933 

Upon motion of the plaintiff in the above-entitled cause, and it 

appearing to the court that the defendant. Ray Lyman Wilbur, has 

resigned as Seeretarv of the Interior of the United States, and that 
<. • t 

Harold L. Ickes has been duly appointed and confirmed as. and now 
is, the Secretary of the Interior of the. United States, it is. this 10th 
day of March 1933. by the court. 

Ordered. That Harold L. Ickes. as Seeretarv of the Interior of the 
United States, be. and he hereby is made, party defendant in this 
cause in the place and stead of said Ray Lyman Wilbur. 

Joseph W. Cox. Justice. 

I consent: 

(). II. Graves. 

Aft if. for II a r<d d Ides. 

10 Assign went oj error# 


Filed Mar. IT. 1933 


The defendant. Harold L. I kes. Seeretarv of the Interior, bv his 

& » 

attornev of record. (). H. Graves, alleges that errors have been com- 
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mitted by the Supreme Court of the District of Columbia in the 
above-entitled cause, as follows, to wit: 

1. The court erred in overruling defendant's motion to dismiss. 

2 . The court erred in entering its decree in favor of the plaintiff 
and against the defendant. 

3. The court erred in ordering the defendant to vacate and set 
aside the adverse proceedings initiated by the Department of the 
Interior through the General Land Office preferring charges against, 
and challenging the valid existence of, plaintiff's oil-shale placer 
claims: to vacate and set aside his holding therein that such claims 
are null and void; and to vacate and set aside all proceedings taken 
pursuant to such holding. 

4. The court erred in enjoining and restraining the defendant from 
taking action to subject the land on which plaintiff’s placer claims 
had been located, to the purposes of the leasing act, or I otherwise 

to interfere with, challenge, or impair the title claimed by 
IT plaintiff, in and to the oil-shale placer claims described in the 
decree. 

Harold L. Ickes, 
Secretary of the Interior. 

By O. H. Graves j 
FI is Attorney of /Record. 


18 


I>eri(jnsjt*o), of fj,r r carr! 

Filed Mar. 17. 1933 


The clerk, in preparing the transcript of the record for the Court 
of Appeals in this cause, will include the following papers therein: 

1. The bill for mandatory injunction. 

2 . Motion to dismiss. 

3. Order for substitution of party defendant. 

4. Order denying motion to dismiss the bill of complaint a|nd decree 
for mandatory injunction. 

5. Assignment of errors 
(j. This designation. 

O. II. Graces, 
Attorney for Defendant. 

Service of a copy of the above designation acknowledged j this 13th 
day of March 1933. 

Louis Titus. 

Charles L. Frailey. 
Attorneys for Plaintiff. 


19 


Supreme Court of the District of Columbia 


United States of America, 

ft istrict of Columbia, ss: 

I. Frank E. Cunningham, clerk of the Supreme Court of| the Dis¬ 
trict of Columbia, hereby certify the foregoing pages r 
from 1 to 18. both inclusive, to be a true and correct transcri 
record, according to directions of counsel herein riled, copy 


in 


ade part of thi' transcript, in cau.-e no. ~>b'2’2 1 in equity' wherein 


umbered 
pt of the 
'of which 
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Virginia-Colorado Development Corporation is plaintiff and Ray 
Lyman Wilbur, as Secretary of the Interior, is defendant, as the 
same remains upon the files and of record in said court. 

In testimonv whereof I hereunto subscribe my name and affix the 
seal of said court at the city of Washington, in said District, this 
24th day of March 1033. 

[seal] Frank E. Cunningham. Clerk. 

BvChas. B. Coffin, Ass/.stout ('Jerk. 

19a (Endorsement on cover: District of Columbia Supreme 
Court. Xo. o95G. Harold L. Ickes. as Secretary of the Inte¬ 
rior, appellant, vs. Virginia-Colorado Development Corporation. 
Court of Appeals, District of Columbia. Filed May 9. 1933. Henry 
W. Hodges, clerk.) 
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In the Court of Appeals of the District of 

Columbia 

April Term, 1933 


No. 5956 j 

I 

i 

Harold L. Ickes, as Secretary of the Interior, 

appellant, i 

v. 

Virginia-Color ado Development Corporation 


brief of appellant 


ACTION OF THE COURT BELOW 

This ease was heard below on tlie bill of com¬ 
plaint and motion to dismiss, and comes to tljiis 
court upon the appeal of the defendant below, t)ie 
Secretary of the Interior, from an order denying 
motion to dismiss the bill of complaint and a decrjee 
for mandatory injunction. In its decree the eou|rt 
below directed the defendant to vacate and set 

i 

aside certain contest proceedings, Xo. 13003, initi¬ 
ated by the Department of the Interior against 
plaintiff’s oil-shale placer claims, known as Mr. 
Hamm Xos. 12 to 17, inclusive, and all subsequent 
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procedings taken in said contest, including the de¬ 
cisions of tin* Commissioner of the General Land 
Office and Secretary of the Interior declaring said 
claims null and void. The decree further enjoined 
and restrained the defendant from instituting or 
taking any action or proceeding, interfering with 
or challenging or otherwise impairing the title of 
the plaintiff in and to the claims above named, not¬ 
withstanding any failure of said plaintiff to per¬ 
form the annual labor on said claims required by 
Section 2324 of the Revised Statutes of the United 
States, for the vear ending Julv 1, 1931, and there- 
after (R. 7. 8). No opinion was written by the 
court below. 

STATEMENT OF THE CASE 


The essential facts alleged in the bill of complaint 
are brieflv as follows: 

In June 1917. plaintiff (appellee) located and 
duly perfected under Section 2324, Revised Stat¬ 
utes (Sec. 28. Title 30, U.S.C.), certain oil-shale 
placer mining claims on mineral lands of the 
United States, situated in Colorado, known as Mt. 
Mamin Nos. 12 to 17. inclusive, and thereafter per¬ 
formed the annual assessment work required by 
said Section 23,24 each vear to and including the 
vear ending Julv 1. 1930, but during the vear end- 
ing July 1, 1931, plaintiff did not perform the 
required assessment work on each of the claims, or 
on anv of them, and did not resume such work on 
any of them prior to September 4, 1931, and lias 



not since actually resumed such work at any ti|ne, 
though it at no time has abandoned said claims 
(R, 1-2). I 

That, on the 4th day of September 1931, proceed¬ 
ings were instituted in the General Land Office 
against said claims, challenging plaintiff's tjtle 
thereto and right of possession thereof, charging 
solely that the annual assessment work had not been 
performed on said claims for the year ending Jhly 

i 

1, 1931, and had not been resumed prior to Septem¬ 
ber 4, 1931, and by posting said challenge on the 
said claims. Said challenge also contained the 

i 

statement that the United States resumed posses¬ 
sion of the land (R. 2). The charge was duly servjed 
upon the plaintiff, who filed answer admitting that 
he failed to perforin the assessment work during 
the year 1931, but alleging that such failure did 
not affect its rights to said claims and that it luid. 


notwithstanding the failure to perform the woijk, 
the right to retain possession of said claims with 
all the rights thereto under the laws under which 
the claims were initiated, and to resume work there¬ 
on at any time prior to a valid subsequent location 
of said claims, and that the United States could npt 
take advantage or secure anv right in said lands on 
which said claims were located, or declare a for- 

4 

feiture of plaintiff’s rights by reason of said failure 
to perform said annual assessment work (R. 2). j 
In the proceedings thereafter had, the Commis¬ 
sioner of the General Land Office declared the Mb. 
Mamm claims, hereinbefore named, null and void. 
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which action was affirmed bv the Secretary of the 

Interior bv decision of July 15. 1952. The said 
• • 

decision of* the Secretary of tlu* Interior was pro¬ 
mulgated declaring the claims null and void and 
that the United States had taken possession of the 
lands within the claims for its own use and pur¬ 
poses. Throughout the proceedings, particularly 
before the Secretary of the Interior, the plaintiff 
contended that its title to said claims and its risrlit 
to the exclusive possession thereof under the laws 
of the United States could not be questioned by the 
United States or declared null and void, or for¬ 
feited to the United States bv reason <>f the failure 

% 

to perform annual assessment work, but that its 
t it le and ritrlit of exclusive possession of said claims 

could be lost onlv lx* relocation thereof bv some 

• • 

other person or persons before such work was re¬ 
sumed by tlu* plaintiff; that tlu* Secretary of the 
Interior was without jurisdiction in the matter and 
that there was no justiciable controversy to be ad¬ 
judicated by the Department of the Interior; that 
the declaration that the claims were null and void 

was in itself a nullitv and without authority of law. 

* % / 

and that the proceedings taken deprived the plain¬ 
tiff of his property without due process of law 
(R. 3-4). 

QUESTIONS PRESENTED 


1. Has tlu* Secretary of the Interior authority 
under the provisions of Section 37 of the act of 
February 25. 1920, 41 Stat. 437. 452 (U.S.C., Title 
30, Sec. 193). to inquire and determine whether the 



annual assessment work required to be performed 
on or for the benefit of mining locations by Section 
2324. Revised Statutes (U.S.C., Title 30, Sec.|28), 
lias been performed as therein prescribed upo|n an 

oil-shale placer-mining location I 

2. If the Secretary of tlie Interior has the author¬ 
ity defined in Question 1 and appellee failed to per¬ 
form the required annual assessment work for the 
oil-shale placer claims here in question fori the 

year ending J uly 1. 1931. does not ice to the appellee 

, I 

from the Commissioner of* the (Jeneral Land Qiiice 

before work lias been r(*sumed upon the claimk of* 
tin* institution of* proceedings charging such failure 
and of the taking of* possession of the land by the 
United State's for its own use and purposes fol¬ 
lowed, after due opportunity given appellee' to be 
hoard, by final decision that the claims are* null and 
void, cut off appellee's rights to resume work and 
terminate all his right, title*, and interest in an|l to 
the claims under the mining laws of the Unjited 
States ? 

j 

3. Is the appellee* entitled to an injunction ! i 

| 

STATUTES INVOLVED 


The* relevant provisions of tin* statutes involved 
are : 

Section 1 of the* Mineral Le*asing Ae*t of* Febru¬ 
ary 25, 1920, Chap. 85, 41 Slat. 437 (U.S.C., Title 
30. Sec. 181) : 

That deposits of coal, phosphate, sodium, 
e>il, oil shale. e>r gas. and lands containing 
such deposits owned by the United States, 
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including those in national forests, but ex¬ 
cluding lands acquired under the Act known 
as the Appalachian Forest Act, approved 
March 1, 1911 (Thirty-sixth Statutes, page 
961), and those in national parks, and in 
lands withdrawn or reserved for militarv or 
naval uses or purposes, except as hereinafter 
provided, shall be subject to disposition in 
the form and manner provided by this Act to 
citizens of the United States, or to anv asso¬ 


ciation of such persons, or to any corpora¬ 
tion organized under the laws of the United 
States, or of any State or Territory 
thereof, * * *. 


Section 37 of the Mineral Leasing Act, supra, 41 


Stat. 452 ( U.S.C.. Title 30, Sec. 193,) 


That the deposits of coal, phosphate, 
sodium, oil, oil shah*, and gas, herein re- 
ferred to, in lands valuable for such min¬ 
erals. including lands and deposits described 
in tin* joint resoluton entitled “Joint reso¬ 
lution authorizing the Secretary of the In¬ 
terior to permit the continuation of coal 
mining operations on certain lands in Wyo¬ 
ming *\ approved August 1. 1912 (Thirty- 
seventh Statutes at Large, page 1346), shall 
be subject to disposition only in the form and 
manner provided in this Act, except as to 
valid claims exist t nf af daf( of the passage 
of this Act and th( reeiftcr maintained in 
compliance with the Ian's under tcluch im- 
tiafed , which claims maif he perfected under 
such lairs, including discoverg. (Italics 
ours.) 
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Section 2324, Revised Statutes (U.S.C., Title 30, 
See. 28): 

* * On each claim located aftej’ the 

i 

tenth dav of Mav, eighteen hundred I and 
seventy-two. and until a ]>atent has been 
issued therefor, not less than one hundred 
dollars' worth of labor shall be performed 
or improvements made during each year. 
* * * and upon a failure to comply with 

these conditions, the claim or mine ijpon 
which such failure occurred shall he open to 
relocation in the same manner as if no loca¬ 
tion of the same had ever been made, pro¬ 
vided that the original locators, their heirs, 
assigns, or legal representatives, have !not 
resumed work upon the claim after failure 
and before such location. * * * 


ASSIGNMENT OF ERRORS 

1. The court erred in overruling defendant's nio- 

! 

tion to dismiss. 

2. The court erred in entering its decree in fajcor 
of the plaintiff and against the defendant. 

3. The court erred in ordering the defendant to 
vacate and set aside the adverse proceedings ini¬ 
tiated by the Department of the Interior throijgh 
the General Land Office preferring charges agaiijst, 
and challenging the valid existence of. plaintiff’s 
oil-shale placer claims: to vacate and set aside his 
holding therein that such claims are null and void; 
and to vacate and set aside all proceedings taken 
pursuant to such holding. 


4. The court erred in enjoining and restraining 
the defendant from taking action to subject the 
land on which plaintiff's placer claims had been 
located, to the purposes of the leasing act, or other¬ 


wise to interfere with, challenge, or impair the title 


claimed by plaintiff, in 


and to the oil-shale placer 


claims described in the decree. 


ARGUMENT 

I 

The Secretary of the Interior had authority to inquire and deter¬ 
mine whether the assessment work required by Section 2324, 
Revised Statutes, had been performed on the claims of the 
appellee 

In Wilbur v. I\ rushnic (280 U.S. 306, 314) the 

Supreme Court said: 

The Leasing Act of 1920 effected a com¬ 
plete change of policy in respect of the dis¬ 
position of lands containing deposits of coal, 
phosphate, sodium, oil. oil shale, and gas. 
Such lands were no longer to he open to loca¬ 
tion and acquisition of title, but only to lease. 
But Section 37 (U.8.C.. Title 30. Sec. 193) 
contains a savintj clause protecting “valid 
claims existent at date of the passage of this 
Act and thereafter maintained in compli¬ 
ance with the laws under which initiated." 
and declaring that they “may be perfected 
under such laws, including discovers'." 
(Italics supplied.) 

The court further said in the same opinion (page 

317) that: 

* 

Prior to the passage of the Leasing Act, 
annual performance of labor was not neces- 
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sary to preserve the possessory right, with 
all the incidents of ownership above Stated, 
as against the United States, but oply as 
against subsequent relocators. So farias the 
government was concerned, failure ito do 
assessment work for any year was without 
effect. (Italics supplied.) 

Fully conceding that the last-quoted statement 
states what the law was prior to the passage of the 
Leasing Act, appellant nevertheless earnestly con¬ 
tends : 

1. That subsequent to the passage of that act the 

l 

annual performance of assessment labor on mining 
locations made for any of the mineral substances 

I 

mentioned therein became a matter of concern to 
the Government, and its annual performance on 
such locations was necessary to preserve the pos- 
sessorv right as against the Government, but un- 
necessarv to preserve the possessorv right as 
against one attempting relocation and of no con¬ 
cern whatsoever to anv person desiring to relocate 
the claims. I 

2. That such being the effect of the Leasing Act, 
the Secretary of the Interior, as supervising a&ent 
of the Government respecting the public domjain, 
could take advantage of a default in the perform¬ 
ance of annual labor upon an oil-shale claim under 
the same conditions that a relocator could takejad- 
vantage of it prior to the Leasing Act, and upon 
due notice and hearing accorded to the owner] or 
owners of the claim, declare the claim a null it v and 
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that the oil-shale deposit therein and lands con¬ 
taining them were repossessed by the United 
States. 

Appellant bases these contentions upon the fol¬ 
lowing propositions: 

1. Section 37 of the Leasing Act did not per¬ 
manently and effectually exclude from tin* operation 
of that act any lands containing oil shale and leave 
such as came within the terms of its exception sub¬ 
ject only to disposition under the general mining 
laws, but merelv saved then valid existing claims to 
such lands so long as thee were maintained in com- 
pliance with the laws under which initiated. 

2. The Leasing Act has not removed the legal 

obligation to maintain, bv annual labor, claims coy- 

* » 

ering the mineral substances embraced in the act: 
nevertheless if the annual labor is not performed 
the claims are no longer subject to relocation but 
become sub ject to repossession and recovery by the 
United States. 

3. The Leasing Act conferred upon the Secre¬ 
tary of the Interior full power to administer that 

act and clearlv in its administration it is his dutv. 

• % 

when the public interest requires, to determine 
what lands containing the substances mentioned in 
the act are subject to lease and what lands are 
covered by claims valid and existent at the date of 
the act and were thereafter maintained in compli¬ 
ance with the laws under which initiated: the de¬ 
termination of the question of maintenance of 
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necessity involving an inquiry as to the perform¬ 
ance of annual labor. 

With respect to proposition 1, little need be said 
to make it clear that the exception in Section 37 is 
a saving clause protecting existing rights anjl not 
an exclusion of lands from the act. The marked 

i 

distinction between saving clauses and exceptions 

I 

excluding lands and their effects in grants of public 

lands, withdrawals, and reservations, has been 

clearly pointed out and illustrated in the opinion 

of former Assistant Attornev General Van I)e- 

* 

vanter in an opinion respecting certain mining 
claims in the Navajo Indian Reservation (30 L.D. 
515), and by the Supreme Court in Great Northern 
Rail tray v. Steinke (201 U.S. 119, 127). That the 
exception in Section 37 is a saving clause seems 
clear from the language employed. In order to be 
excepted from the operation of the act, the claim 
must not only be valid and existent at its date but 
it must be also “thereafter maintained'’, etc. 
Plainly, the second condition contemplates s|mie 

i 

activity upon the part of the claimant thereof to 
keep his claim alive after the act, and also the pos¬ 
sibility that the deposits therein would become sub¬ 
ject to the Leasing Act upon reversion of the land 
to the public domain in the event the claim is |not 
maintained in compliance with the law under which 
initiated. The distinction made has important 
bearing here in that if, under the exception! in 
Section 37, the lands covered by oil-shale claijns, 
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valid and existent at the date of the act, as were 
the claims here in question, are excluded from the 
operation of tin* act, then they would remain sub¬ 
ject to disposition solely under tin* general mining 
laws, and upon default in the performance of an¬ 
nual labor would he subject to relocation, and 
under the rule above quoted the Government would 
have no concern with failures to perform annual 
labor. If. on the other hand, the exception in 
Section 2,7 is a saving clause as appellant asserts, 
and as the Supreme Gourt so characterized it in 
the I\ rush hie cttsc, as shown above, then it is a 

matter of concern to the Secretarv of the Interior 

% 

in tin* administration of the Leasing Act whether 
the lands covered bv the oil-shale claims continue 


to remain within the protection of the saving clause 
by the performance of annual labor or have become 
subject to lease. 

With respect to proposition 2 above stated, the 
appellee does not question its obligation to continue 
the performance of annual labor since the passage 
of the Leasing Act. It alleges its performance for 
some years subsequent thereto and an intention to 
resume it when the proceedings by the Government 
intervened (R. 2). It also avers that ‘‘there has 


been no relocation of said claims, or any of them, 
by any person or persons since the failure of plain¬ 
tiff to perform the said so-called ‘annual assess¬ 
ment work' oil said claims or at anv other time or 
times, nor has any application ever been made by 
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any person or persons to lease said claims of any 
of them from the United States'* (R. 2-3). j 
Api jellant contends that the facts stated in the 
last-mentioned averments have no pertinent hear¬ 
ing on the questions of the right of the Governknent 
to challenge the validity of the claim for failujre to 
do the assessment work. 

The claims under no circumstances were subject 
to relocation after the admitted default in the per¬ 
formance of assessment work. Section 1 of the 
Leasing Act provides that certain mineral deposits. 

including oil shah* “and lands containing stud} de- 

| 

posits owned by the United States. * * * shall 

be subject to disposition in the form and manner 
provided by this Act." Section 3,7 provides that 
such deposits “shall In* subject to disposition only 

i 

in the form and manner provided in this Act.j ex- 
cept as to valid claims", etc. A relocation, as mjueh 
so as an original location, is a direct grant from 
the Government; the relocator derives no title or 
interest from the original locator. In Lantgnino v. 
VliUg (198 U.S. 443,, 452) the Supreme Court sijid: 

I 

It is elementary also that the power con¬ 
ferred bv section 2324 of the Revised Stat- 
utes, to relocate a forfeited mining claim, 
does not place the locator in privity of tjtle 
with the owner of the prior and forfeited 
location. 

I 

In Sivanson v. Kcttler (17 Idaho 321), affirnjed 
under the title of Sivanson v. Sears (224 U.S. 180), 
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the court, in speaking of the rights acquired by the 
relocator, said (page 336): 

The inchoate title and right of possession 
acquired by the senior locator would revert 
to the United States , the owner of the fee , by 
operation of law; and <mother claimant must 
acquire his rights from flu owner of the fee. 
(Italics supplied.) 

In Belk v. M( a<jh( r (104 U.S. 279. 285) the court, 
in speaking of the effect of an attempted relocation 
by Belk of a claim before the time for the doing of 
assessment work thereon expired, said: 


A location to be effectual must be good at 
the time it is made. When perfected it has 
the effect of a grant by the United States of 
the right of present and exclusive possession. 
As the proceeding to locate is one in which 
the United States is not direetlv an actor, 
but is carried on bv the locator alone, so that 


he imay take what the United States has, 
through an act of Congress. offered to give, 
it is dear that there can be nothing to take 
until there is an offer to give. 


In that case, at the date of the attempted reloca¬ 
tion, the United States had nothing to give because 
the land was embraced in a valid subsisting loca¬ 
tion. In the present case, when appellee failed to 
perform annual labor, the United States had with¬ 


drawn itsioffer to give under the general mining 


law so that the claims of the appellee were no longer 
exposed to forfeiture by relocation. 
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If then it is true that a relocator cannot take 

i 

advantage of appellee’s default in the performance 
of annual labor, and it is also true, as appellee in 
effect, contends that the Government eannolt take 
advantage of such default, then there seeJns no 
escape from the conclusion that his claims ajre im¬ 
mune from attack from any source for failjire to 
perform the annual labor, and appellee may [disre¬ 
gard the obligation to maintain the claim without 
fear of loss or impairment of his estate, provided 

i 

there is no intention to abandon the claimk his 
* ^ 

defeasible estate becomes indefeasible, the language 
of Section 37 requiring maintenance of the claim, 
idle words, the condition of maintenance unenforce¬ 
able, and the Leasing Act is given the effect of! add- 
ing greater security to appellee's (‘state than \\ had 
before. Appellant does not believe that construc¬ 
tion of the applicable statutes involving such conse¬ 
quences is tenable. 

It seems to the appellant that the plain puipose 
of the words in Section 37 “and thereafter main¬ 
tained in compliance with the laws under which 
initiated", requiring the performance of annual 
labor on the claims within its purview, was to [pro¬ 
tect them from repossession by the United Stjates 
and their subjection to the provisions of the Leas¬ 
ing Act, and that it had no reference to the con¬ 
tingency of a relocation for that was barred byj the 
act. i 

G345—33-3 ! 
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If appellant is right in the above contention, 
there would seem to be no ground to question his 
third proposition that, as Secretary of the Interior, 
he has jurisdiction to inquire whether appellee has 
maintained his claims by the performance of an¬ 
nual labor, and if he finds, after due notice and 
hearing, that appellee has not so maintained them, 
to declare his claims a nullitv and forfeited to the 


United States. 

It is true that appellee has made no application 
for patent to the claims, and as averred in the bill 
of complaint, no application had been made by 
anvone to kbise the land, but neither of these cir- 
oumstanees obstructs the power of the Department 
to determine whether the claims are valid existing 
claims. In (' '(Micron v. United States (252 U.S. 
450. 460-462). the court said: 


A mining location which has not gone to 

patent is of no higher quality and no more 

immune from attack and investigation than 

are unpatented claims under the homestead 

and kindred laws. If valid, it gives to the 

claimant certain exclusive possessory rights, 

and so do homestead and desert claims. 

But no right arises from an invalid claim of 

anv kind. All must conform to the law un- 

der which tliev are initiated: otherwise tliev 

• % 

work an unlawful private appropriation in 
derogation of the rights of the public. 

Of course, the land department has no 
power to strike down any claim arbitrarily, 
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but so long as the legal title remain^ in the 
Government it does have power,! after 
proper notice and upon adequate heading, to 
determine whether the claim is valid and, 
if it be found invalid, to declare it null and 
void. * * * 

True, the mineral land law does not in it¬ 
self confer such authoritv on the land de- 

^ v j 

partment. Neither does it place the author¬ 
ity elsewhere. But this does not mead that 
the authoritv does not exist anywhere, for, 
iii the absence of some direction to the con¬ 
trary, the general statutory provisions be¬ 
fore mentioned vest it in the land depart¬ 
ment. * * * | 

i 

It is rightly conceded that in the case of a 
conflict between a mining location and a 
homestead claim the department has author¬ 
ity to inquire* into and determine the validity 
of both and, if the mining location be fjjund 
invalid and the homestead claim valijl, to 
declare the former null and void and to give 
full effect to the latter; and vet it is insisted 
that the department is without authority, 
on a complaint preferred in the public inter¬ 
est, to inquire into and determine the valid¬ 
ity of a mining location, and, if it be found 
invalid, to declare it of no effect and recog¬ 
nize the rights of the public. We think! the 
attempted distinction is not sound. It has 
no support in the terms of the mineral land 
law, is not consistent with the general statu¬ 
tory provisions before mentioned, and if ’up¬ 
held would encourage the use of merely col- 
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orable mining locations in the wrongful pri¬ 
vate appropriation of lands belonging to the 
public. 

Instances in which this power has been 
exercised in respect of mining locations are 
shown in the Yard (A/.sv, 38 L.D. 59, and the 
A ichols-Smith (use (on rehearing). 4b L.D. 
20; instances in which its exercise has re¬ 
ceived judicial sanction are found in Lain v. 
(’anteron, 4o App. 1)4’. 404, and ( ’am/ran v. 
Ba ss, 19 Arizona, 240: and an instance in 
which its existence received substantial, if 

not decisive, recognition bv this court is 

» • 

found in ( lijijxr Minin// Co. v. Eli Minin;/ 
C<>., 194 IMS. 220. 22:5. 2:54. * * * 


The decision of this court in United States ex rel. Krushnie v. West 
(30 Fed. (2d) 712) is not controlling in this case, for the facts 
are not similar and present a different question; and. further¬ 
more, in the affirmance of that decision the Supreme Court 
plainly intimated that under the provisions of Section 37 of the 
Leasing Act the Government has the right to challenge the valid 
existence of mining claims such as these at bar for failure to 
perform the required assessment work before work has been 
resumed thereon 

As appellant sees it there is a vital difference 
between the facts in the Krushnie vast and the one 
at bar. In the Krushnie cast, annual labor had 
not been performed for the year 1920, but the 
owners of the claim had resumed work, applied for 
patent, and obtained final certificate prior to any 
challenge bv the United States of the valid exist- 
ence of the claim on account of the default in 1920. 
(See Wilbur v. Krushnie, supra, page 317.) In 


the present case the appellee failed to perform the 
annual labor upon the claims in question for the 
year 1931 and has not since resumed such woifk, and 
a challenge has been made in behalf of the United 
States to the validity of the claim on account of 
such failure, and the right to the United States to 
repossess the land has been asserted. The ques¬ 
tion presented in that case was fundamentally 
whether the failure to perform the work] auto¬ 
matically terminated the locator's rights, which in- 
volved questions as to the effect of resumption of 
work before acts of forfeiture had taken jplace, 
and the effect of resumption of work upon tpe ex¬ 
clusive possessory right of the locator. Thej ques¬ 
tion in the present case is whether by virtue pf the 
provisions of the Leasing Act the United States 
may cut off the right of resumption while the claim 
is in default as to assessment work by challenging 

its validity because of such default. It involves 
% 


no consideration of the effect of resumption ofj work 
upon the exclusive possessory right of the locator, 
but rather whether he has such a possessory right 
after he is in default as to performance of work 
and has not resumed it. 

In the Kruslmic case (page 746) this court said: 

\ 1 


It will also be observed that the opinion 
was not grounded upon the effect of the in¬ 
tervention of the Leasing Act, further than 
to hold that by the failure of the plaintiff to 
perform his assessment work in the year 
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1921 his rights were lost, and the claim be¬ 
came subject to disposition under the exist¬ 
ing law, which at that date was the Leasing 
Act. It involved no construction of the 
Leasing Act to the effect that the Secretary 
of tin* Interior mav assume the status of a 
rel<>cat<>r or that the exception in the Leas¬ 
ing Act applied to a case of this sort. The 
fundamental error in the opinion, as we have 
pointed out. was in holding that failure to 
do assessment work automatically termi- 
nates a locator's rights. It was this misin¬ 


terpretation of the law which led the depart¬ 
ment into error. 


In view of this statement of the court we assume 
that the questions here have not been decided by 
the court and would still be open, leaving out of 
view the opinion of the Supreme Court, which will 
now be discussed. 

In the Supreme Court the questions involved 
were stated as follows: 


Did the Leasing Act of 1920 have the 
effect of extinguishing the right of the lo- 
cat or. under Section 2)124. to save his claim 


under the original location hv resuming work 
after failure to perform annual assessment 
labor l 


The full answer it made to that question is as 
follows: 


1. The rule is established by innumerable 
decisions of this Court, and of state and 
lower federal courts, that when the location 
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of a milling’ claim is perfected under tlie 
law, it has the effect of a grant by the United 
States of the right of present and exclusive 
possession. The claim is property jin the 
fullest sense of that term: and may lie sold, 
transferred, mortgaged, and inherited with¬ 
out infringing any right or title \)i the 
United States. The right of the owner is 
taxable by the state: and is ‘‘real property” 
subject to the lien of a judgment recovered 
against the owner in a state or territorial 
court. It elk v. Mcatjhvr, 104 U.S. 279, 283; 
Manuel v. T Yulff, 152 U.S. 505, 510-511; 
Elder v. Wood, 208 U.S. 220. 232; Bradford 
v. Morrison, 212 U.S. 389. The owner is not 
required to purchase the claim or securjs pat¬ 
ent from the United States; but so long as 

i ~ ^ 

he complies with the provisions of the! min¬ 
ing laws, his possessory right, for all prac¬ 
tical purposes of ownership, is as gO(|xl as 
though secured bv patent. While he is re- 

.A | 

quired to perform labor of the value ofj $100 
annually, a failure to do so does not j ipso 
faefo forfeit the claim, but only renders it 

j v I 

subject to loss by relocation. And thel law 

is clear that no relocation can be made if 
work be resumed after default and before 
such relocation. ! 

Prior to the passage of the Leasing Act, 
annual performance of labor was not neces¬ 
sary to preserve the possessory right, with 
all the incidents of ownership above stajted, 
as against the United States, but onl\r as 
against subsequent relocators. So faif as 


the government was concerned, failure to do 
assessment work for any year was without 
effect. Whenever $500 worth of labor in 
the aggregate had been performed, other re¬ 
quirements aside, the owner became entitled 
to a patent, even though in some years an¬ 
nual assessment labor had been omitted. 
P. Wolenberg ft ah, 29 L.D. 302, 304; Niel¬ 
son v. Champagne Mining ct* M. Co., 29 L.D. 
491, 493. 

It being conceded that the Spad No. 3 
“was a valid claim existent on February 25, 
1920,” the only question is whether, within 
the terms of the excepting clause of Section 
37, the claim was ‘‘thereafter maintained in 
compliance with the laws under which initi¬ 
ated.” These words are plain and explicit, 
and we have only to expound them accord¬ 
ing to their obvious and natural sense. 

It is not doubted that a claim initiated 
under Section 2334, R.S., could be main¬ 
tained by the performance of annual assess¬ 
ment work of the value of $100: and we think 
it is no less clear that after failure to do 
assessment work, the owner equally main¬ 
tains his claim, within the meaning of the 
Leasing Act, by a resumption of work, un¬ 
less at least some form of challenge on be¬ 
half of the United States to the valid exist¬ 


ence of the claim has intervened, for as this 


court said in Bilk v. Meagher, supra , at 
page 283, “His rights after resumption were 
precisely what they would have been if no 


default (that is, no default in the doing of 
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assessment labor) had occurred/’ Resump¬ 
tion of work bv the owner, unlike a reloca- 
tion by him, is an act not in derogation but 
in affirmance of the original location: and 

* . i 

thereby the claim is “maintained’’ iio less 
than it is by performance of the annual 
assessment labor. Such resumption does not 
restore a lost estate—see Knutson v. Fred - 
land , 56 Wash. 664, 669; it preserves an ex¬ 
isting estate. We are of opinion thjat the 
Secretary's decision to the contrary violates 
tlie plain words of the excepting clause of 
the Leasing Act. 

The following conclusions seem fair and well 
warranted from these excerpts from the opinion: 

1. That the court did not question the authority 

i 

of the Secretary of the Interior to inquire aijd de¬ 
termine whether the claim involved had been jnain- 
tained bv annual assessment labor, but held! only 
that he had misinterpreted the law as to what con¬ 
stituted maintenance. 

2. That the court did not hold that the sole Ques¬ 
tion was whether the claim was valid and existing 
at the date of the passage of the Leasing Act, as 
appellee in this case has contended before thet De¬ 
partment and will doubtless contend here, bujt, its 
validity at that time being conceded, whetheij* the 
claim had been maintained as required by Section 
67 of the Leasing Act. Maintenance, not the status 
of the claim at the date of the act, was madd the 
test of validity. 
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3. That the court did not hold that subsequent 
to the passage „of the Leasing Act the right to 
resume work could onlv lx* l»>st hv an intervening 
relocation, hut that “after failure to do assessment 
work, the owner equally maintains his claim, within 
the meaning of the Leasing Act. hv a resumption 
of work, unless at hast sunn form of cJi-all< njp on 
behalf of thf l nit id States lo flu valid existence 
of flu claim has intern ncd." (Italics supplied.) 

4. That as held by the Department in Fate rat 
Shale Oil Company (53 I.D. 213). and in the adju¬ 
dication of appellee's claims ( Viryinia-Cidorado 
1)( vclopmt ni (Corporation (53 1.1). (>(>(>)), a chal¬ 
lenge for default in tin* doing of assessment work 
is a challenge to the valid existence of the claim. 

It is believed that conclusions 1 and 2 are so 
obvious from the opinion that no elaboration thereof 
is needed. We turn then to 3 and 4. 

While it is true, as the Supreme Court states, 
under the general mining law a failure to perform 
annual labor does not ipso facto forfeit the claim 
but onlv renders it subject to loss bv relocation, that 
statement, in view of numerous previous declara¬ 
tions of that court as to the character of the pos¬ 
sessore right under Section 2324. admits of no 

ft V 

implication, such as is plainly postulated in appel¬ 
lee's bill of complaint, that upon failure to perform 
the annual labor the estate of the locator continues 
in all its original vigor, and the claim, not withstand- 



ing the delinquency, continues to remain a j valid 
existent claim. 

To say that a mining claim is subject to loss by 

relocation is to sav that the locator has lo^t his 

* 

exclusive possessory right. If it were otherwise, 
relocation during the period of default in the] per¬ 
formance of labor would be a trespass. In Belk v. 
Meagher (104 U.S. 279, 284) the court said: j 

H(*nce a relocation on lands actually coy- 

* 

ered at the time bv another valid and subsist- 

ing location is void, and this not only against 

the prior locator but all the world, because 

the law allows no such thing to be done! It 

® I 

follows that the relocation of Belk was in¬ 
valid at the time it was made (December 19, 
1876), and continued to be so until Jafi. 1, 
1877 (the last-mentioned date being the date 
the assessment work became delinquent). 
(Italics supplied.) j 


In the same opinion (page 283) the court sai(l: 

The language of the act is that the loca- 
tors ‘‘shall have the exclusive right of posses¬ 


sion and enjoyment of all the surfacel in¬ 
cluded within the lines of their locations”, 


which is to continue until there shall he a 


failure to do the requisite amount of u\ork 
within the jn'cscrihed time. 

In Union Oil Company v. Smith (249 U.S. 337, 
349), this court said: | 

i 

Actual and continuous occupation of a 
valid mining location based upon diseovjery 
is not essential to the preservation of ifche 
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possessory right. The right is lost only by 
abandonment, as by nonperformance of the 
annual labor required by Section 2324. 
Belli v. Meagher, 134 U.S. 279. 283. 284; 
Black v. Klkhorn Mining Co., 163 L .S. 445, 
450: Farrell v. Lockhart , 210 U.S. 142, 147; 
Bradford v. Morrison, 212 U.S. 389, 394. 

The doing of “assessment work was 
stated to be “the condition subsequent pre¬ 
scribed by (’ongress to be performed in order 
to preserve the exclusive right to the posses¬ 
sion of a valid mineral land location upon 
which discovery had been made" (p. 350). 
(Italics ours.) 

In Cole vi Ralph (252 U.S. 286, 295) the court 
said: 

A location based upon discovery gives an 
exclusive right of possession and enjoyment, 
is property in the fullest sense, is subject to 
sale and other forms of disposal, and so long 
as if is kept alive hjj performance of the re¬ 
gain d annual asscssnn nt work prevents any 
adverse location of the land. (Italics ours.) 

citing Gwillim v. Donndlan (115 U.S. 45, 49); 
Su'anson v. Sears (224 U.S. ISO). 

The claims in question were adjudicated in the 
Department in harmony with its previous ruling in 
Tin Ft dc ral Shah Oil Com pang case, supra . 
There the Department stated: 

It is true, the court held, that the depart¬ 
ment erred as a matter of law in holding that 
resumption of work subsequent to a default 


therein after the passage of the act, and 
prior to any form of challenge by the United 
States, did not constitute maintenance of the 
claim; that, on the contrary, “Resumption 
of work bv the owner, unlike a relocation bv 

* I v 

him is an act not in derogation but in affihn- 

ance of the original location; and thereby 

the claim is ‘maintained.’ " But there is 

nothing in that opinion that suggests a lack 

of authority bv the Secretary to attack! an 
• • * 

oil-shale claim where the claimant has [de¬ 
faulted in assessment work and has not re¬ 
sumed work. On the contrary, the co|urt 
appears to have expressly recognized such 
right in the qualifying words to the declara¬ 
tion of the right of resumption, “unless at 
least some form of challenge on behalf of the 
United States to the valid existence of the 
claim has intervened/’ Obviously the cojirt 
was speaking of a claim admitted to bdi a 
valid existent claim at the date of the leasjng 
act, and that being the case no other cadse 
for challenge could arise other than failure 

to maintain it thereafter. 

* * * * * 


The record does not show that the clajim 
in question was posted with a notice of 
charges and repossession by the United 
States for the purpose of holding the lajui 


for lease under the leasing act, as directed 


in the instructions of January 15,1930. But 
assuming this was done, appellant’s char¬ 
acterization of such acts in his argument as 
an “>.r parte judgment of condemnation in 


advance of a hearing" as "forcible" and 
“illegal" and as not the form of challenge 
permissible under the ruling in the Krushnic 
ranc, seems to have little justification. The 
posting of such notices is in no sense an 
adjudication of the claimants' rights. In 
connection therewith claimants are entitled 
to full notice and opportunity to be heard as 
to the existence of grounds upon which the 
claim to the possession of the land is made 
by the United States, and if the nonexistence 
of the facts upon which the act of reposses¬ 


sion is founded is established, the notices be¬ 
come of no importance, 'flu* department is 

not aware of anv law wherebv the United 

• • 

States like any other property owner may 
not assert a claim and peaceable take pos- 
session of property which it believes it owns 
and has a present right to occupy, prelim¬ 
inary to any adjudication as to its rights to 
the possession, and employ the most prac¬ 
ticable means of bringing actual notice to 
the claimant of the* challenge of the Govern¬ 


ment to his asserted rights. 

Xor is it perceived, if the department is 
right in its view, that a challenge for default 


in assessment work is a challenge to the valid 
existence of the claim, and. if made prior to 
any resumption of work, cuts off any right 
of resumption of work if the default is estab¬ 
lished, and subjects the land to the operation 
of the leasing act, whv dual forms of dial- 
lenge. by institution of proceedings and by 
notice of actual repossession of the ground. 
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may not both be proper and consistent with 
the letter and spirit of the leasing act. 

It is the department's view that a (chal¬ 
lenge of an oil-shale claim which is in default 
for the nonperformance of assessment work, 
by notice of the preferment of a cljiarge 
against the claim to that effect in a proceed¬ 
ing instituted in accordance with the Regu¬ 
lations of February 2(>, 1916. Circular Xo. 
4(>0 (44 L.l). 572), while such default (con¬ 
tinues to exist, and a judgment bv thR de- 

- * I 

partment that the charge is sustained after 
due notice and opportunity to be heard! lias 
the same effect in the extinguishment oi* the 
claim as would a valid relocation of a mijiing 
claim located on account of minerals other 

i 

than those mentioned in the leasing act. | 

i 

Appellee assailed the Department's interpreta¬ 
tion of the Supreme Court’s decision in the Kr\isli- 
nic case, stating, among other things: 

That the challenge referred to in thej ex¬ 
pression of the Court under discussionj re¬ 
lates to the Vdlid existence of the clain| at 
the time the Leasing Act went into effect is 
evident when the whole opinion of the Cojurt 
is considered. 

It is believed the reply of the Department shows 
clearly that such an inference is inadmissible. The 
Department said: 

I 

It is obvious from the above-quoted Ex¬ 
pression of the court that the validity of the 
challenge depends upon whether it preceded 
the resumption of work. Let it be assumed 
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that the character of the challenge must be 
that which counsel for appellant asserts. 

The question then suggests itself what 
form of challenge to the valid existence of 
the claim at the date of the leasing act could 
properly be made that would have any rela¬ 
tion or connection with resumption of work, 
with which the court connects the challenge. 
It is not questioned that defaults in the doing 
of assessment work prior to the leasing act 
would not constitute a valid challenge. For 
illustration, such a challenge might be made 
for anv of the following reasons: that the 
land was withdrawn from mining location or 
reserved, or that title of the Government had 
passed at the date of location; that the land 
was classified coal land and valuable for coal 
at such date: that the location was fraudu¬ 
lent. having been made in the names of 
"‘dummies’': that it was a mere paper loca¬ 
tion without discovery or actual possession 
in search of mineral or markings of bound¬ 
aries. or abandoned at the date of the leasing 
act. Neither these grounds for challenge, 
nor any others of which the department is 
aware, to valid existence 4 of the claim at the 
date* of the leasing act have anything to do 
with assessment work and their validitv 
would not be affected by tin* fact whether 
the owner of the claim did or did not do the 
assessment work. But if we adopt the inter¬ 
pretation of appellant, then resumption of 
work would bar all of such challenges and 
render the claim not only impervious to any 
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form of attack by the Government, but from 
any other quarter, as oil-shale lands weije no 
longer open to location under the mining* 
laws after the passage of the leasing* act' the 
court in its opinion recognizing* the fact 
(]>. 314). 

The language of the opinion must be i[ead 
in the light of the facts recited therein. 
Krushnie in that case had a valid existing* 
claim at the date of the leasing act, and it 
was of the owner of such a claim that the 
court was speaking. Hence a baseless chal¬ 
lenge that it was not so valid and existing 
would have no effect on the owner’s right of 
resumption, whenever made, and the lan¬ 
guage of the court can not be taken to have 
that meaning. 

It seems evident that the challenge mentioned bv 
the Supreme Court is a challenge as to the valid 
existence of the claim at the time the challenge is 
made and, as we have hereinbefore attempted! to 
show, one who has broken the condition as to jhe 
performance of annual labor has not a valid a|nd 
existing, or valid and subsisting—the terms being 
i lit erchangeable—cla im. 

The legal conclusion stated in the bill of com¬ 
plaint. to the effect that the action of the Secretary 
in adjudging the claim void has deprived the plaln- 
tiff of his property without due process of la|w, 
postulates the proposition that at the time his right 
was challenged by the United States the plaintiff 
continued to hold valid existing claims. The well- 
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settled doctrine that a mining claim is property in 

the highest sense and is as good as if secured by 

patent has never been appled to a claim subject, 

under the mining law, t<> complete destruction by 

a hostile' reentrv and location bv another. The 

• » 

necessary prerequisite to maintenance of such an 
impregnable status was compliance with the mining 
laws. Appellee had broken the continuity of its 
exclusive possessory right by failing to perform 
the annual assessment work, and its claims became 
subject to forfeiture. The method of forfeiture by 
relocation had by the terms of Section 37 of the 
Leasing Act become illegal and the Government 
invested with a valuable reversionarv interest in 


the oil-shale deposits thereon and lands containing 
them, which it. or those invoking the provisions of 

the above act. could assert. The Government, bv 

* 

the proceedings taken before appellee had cured 
its default by resumption of work, had elected by 
overt act to enforce the forfeiture and, after due 


notice and opportunity for the appellee to be fully 
heard, declared the claim a nullitv and thereby 
extinguished the appellee's rights. 

The practical effect of the adoption of the theory 
that nothing that the Government mav do under 
existing law can operate to cut off appellee's right 
to resume work on the claims is to render the estate 
of the locator terminable only at his will and pleas¬ 
ure, no niatter how negligent he has been in devel¬ 
oping the land. He could hold the claim against 
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any seeker of rights or grantees under the Leasing 
Act and against the Government itself, except upon 
establishment that the claim had been abandoned, 


and to establish abandonment it is settled law 1 ,that 
lapse of time, absence from the ground, or failure 
to work the claim for any definite period, unac¬ 
companied by other circumstances, is not sufficient 
(Lindlev on Mines, 3d Ed., Yol. 2, p. 1063, and cases 
there cited). The result would be that the status 
of oil-shale lands and lands valuable for any of the 
minerals named in the act upon the public domain 

could not be ascertained with certainty without 

%> 

great expense and difficulty where the title of any 
lands was clouded by notices prior to the Leasing 
Act of mining location upon local records. Exten¬ 
sive search thereof would be necessary, and i the 
Land Department would have to establish by evi¬ 
dence aliunde that the claim had been abandoned. 

i 

The duty would be imposed to ascertain the where¬ 
abouts of many locators or claimants, serve them 
with process, give them their day in court, and 

establish that thev had intended to abandon the 

* 

claim. Without such preliminaries a lessee under 

! 

a Federal lease for such lands would have no assur¬ 
ance as to the validity of his title of the security 
of his possession, except from the operation of the 
rules of estoppel or adverse possession. The dioe- 
trine that the United States has no concern wjith 
the performance of annual labor on oil-shale claims 
places the delinquent and the negligent on the same 
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plane of seen ri tv and merit as the diligent and law- 
abiding. 

Ill 

The hill of complaint shows on its face that appellee is not entitled 

to a mandatory injunction 

For the purpose of the argument it will he as¬ 
sumed that the conclusions of law stated in the bill 
of* complaint, namely, that the Secretary was with¬ 
out jurisdiction in the preanises: that the plaintiff's 
rights were unaffected and unimpaired by the pro¬ 
ceedings and judgments complained of: that such 
proceedings and judgments were unauthorized by 
law. are correct. Nevertheless, from the recital of 
facts in the bill it is not made to appear, as further 
alleged, that tin* plaintiff was deprived of his prop¬ 
erty without due process of law. or that a cloud on 
plaintiff's possessory title was created or any 
irreparable injury was suffered or would probably 
follow from the alleged illegal acts complained of, 
or any injury for which plaintiff would not have 
adequate redress without resort to remedy by in¬ 
junction. 

The act of posting the land with notice of the 
charges against the claim, containing a declaration 
to the effect that the land was repossessed by the 
l nited States for its own use and purposes if such 
act was a nullity, did not’operate to oust plaintiff 
from the land. The Land Department has no 
means of enforcing its adjudications as to posses¬ 
sion. Ca nuroit v. [ mt((l fates , supra (p. 4(54). 
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Such posting was intended only as a notice to plain¬ 
tiff of a challenge to his asserted rights Federal 
Shale Oil Company, supra. If such notice was 

i 

without legal effect, plaintiff could have disre¬ 
garded it and immediately resumed actual posses¬ 
sion and work on the claims, and continued to main¬ 
tain his possession notwithstanding the alleged 
void adjudications that followed. The statement 
in the bill of complaint that the legal effect of these 
acts of the Secretary deprived plaintiff of his prop¬ 
erty without due process of law is plainly unten¬ 
able, as the Secretary had no power, and nowhere 
is it shown that he assumed the power, to execute 
and enforce his so-called void judgment that! the 
claims were nullities. 

The owner of a valid subsisting mining location 
may bring a suit in ejectment to establish his Ijitle 
and right of possession. BrJk v. Meagher, supra; 
Iron Silver Min. Co. v. Campbell (17 Colo. 267; 
29 Par. 513). For other cases see Mines and Min¬ 
erals (30 C.J., Sec. 479). If the Secretary should 
attempt to invest others with rights to the land,, as 
for instance he should issue an oil-shale lease con¬ 
flicting with appellee's claims, and the lessee should 

i 

take possession thereunder of the land so leaded, 

i 

under appellee's theory, the lease being unlawful, 
appellee would have adequate redress for any in¬ 
vasion of his possession by an action of ejectment. 

It is true that it has been held in many cases that 

T I 

the Secretary of the Interior may be enjoined frpm 
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giving effect to unauthorized a<-ts done under color 
of office; See X obi e v. Union Rin r Lofjginff Rail¬ 
road Co. (147 U.S. 165. 171. 172): Garfield v. 
Goldshif (211 U.S. 249. 261. 262): Lane v. Watts 
(224 U.S; 525. 540) : Pai/ne v. Central Pacific Rail- 
wan Compan// (255 U.S. 228. 228) ; I Tor A* v. Louisi¬ 
ana (269 U.S. 250. 254) : hut in such cases the other 
elements essential to the relief sought must not be 
wanting. Santa F< Par. R.R. Co. v. Lam (244 
U.S. 492. 497). 

It is believed that the (dements lacking in this 
cast* are that no injury has been done the plaintiff 
if those acts complained of are in effect nugatory, 
as no active measures have been taken to give them 
effect such as to prevent appellee from enjoying 
the use and occupation of his property (sec* Phila¬ 
delphia Co. v. St ini son. 222 U.S. 605. 622). and no 
cloud has been cast over appellee's title, if the Sec¬ 
retaire of the Interior transcended tin* bounds of 
« 

his jurisdiction and without more declared the 
claims of appellee void. 

A judgment or decree void on its face carries its 
own condemnation with it. and is not a cloud on 
the title. Little Rock, etc. R. Co. v. Burke (66 
Fed. 82: 12 U.C.A. 241): Roman Catholic Arch¬ 
bishop v. Shipman (69 Cal. 586; 11 Pac. 242). 

Instances in the Supreme Court in which relief 
by injunction has been granted against the head of 
an executive department or other officer of the Gov¬ 
ernment to enjoin unauthorized official acts, either 
involved an invasion or denial of a definite right of 
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the plaintiff, or they operated to east a cloud upon 
the property. Morrison v. Work (266 U.S. 481, 
487). 

7 . I 

As above stated, the bill of complaint doe^ not 

disclose that the proceeding's denounced therein as 
unlawful operated to injure premises of the plain¬ 
tiff or constituted interference, actual or presently 
threatened, with plaintiff's asserted right of exclu¬ 
sive possession. The issuance of an injunction can¬ 
not, therefore, be based upon such grounds. l ('on- 
)urticut v. Mdssach(iscfts (282 U.S. 660. (|>T3). 
The question remains then, did those arts and pro¬ 
ceedings cast a cloud on plaintiff's title l The rule 
appears to lu* well settled that equity will not inter¬ 
fere to remove a cloud on title where the invalidity 

l 

of the instrument or claim complained of appears 

on its face, or is established conclusively bv masters 

• • 

of record : where extrinsic facts must be* proved for 
the purpose of establishing its validity; or where 
the party claiming under it must, in order to re¬ 
cover thereon, necessarily offer evidence inevitably 

• * 

showing its invalidity and destroying its effect. (51 
C.J.. See. 24. Quieting Title, and cases there cited.) 

The record in the proceedings taken in the Ljand 
Department, respecting plaintiff's claims, showing 
that the decisions made were based solely on a ques¬ 
tion of law; no facts were in dispute. If the dieci- 
sion upon the law was erroneous; if the proceedings 
taken were unauthorized and void, that necessarily 
appears on the face of the proceedings com¬ 
plained of. 
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In Stephen v. Beall (22 Wall. 329, 336) the 
Supreme Court said: 

The law is well settled that no cloud is cast 
upon a title by a proceeding or claim, where 
the record through which title is to be made 
shows a defence to the claim. v 

Where everything appears of record making va¬ 
lidity of plaintiff s title a question of law, there is no 
cloud on the title. Born et al. v. Pittsburgh (266 
Pa. 128). The appellee here makes his defense on 
the record of proceedings against his claim in the 
Land Department. 

Upon examination of the cases in the Supreme 
Court whore the Secretary of the Interior has been 
enjoined because* of unauthorized acts casting a 
cloud upon title of the plaintiff, the Secretary gave 
effect to his erroneous rulings bv definite acts af- 
footing the title of the plaintiff. For examples, in 
Xoblf v. Cnion River Logging Railroad Co., supra, 
the Secretary of the Interior revoked the approval 
given by his predecessor of plaintiff's map of de¬ 
finite location of its railroad. In Lane v. Waits, 
supra, he allowed persons to file homestead entries 
and make final proof upon plaintiff's valid lieu se¬ 
lection under the Baca grant. In Pagnt v. Central 
Par. Rg. ( 'a. , supra; Pagnc V-. A (ic M< xico (255 U.S. 
367), and Santa Fe Par. R.R. Co. v. Fall (259 U.S. 
197) lie* canceled valid lieu selections. In Santa Fe 
Par. R.R. Co. v. Lan( (244 l .S. 492) he gave effect 
to an unauthorized demand for the advance deposit 
of the entire cost of survey of townships from the 
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plaintiff, who was entitled to the odd sections 

i 

therein tinder its grant, where the art authorizing 

i 

a demand provided that if it was not complied with 


the rights of the grantee shall “cease and for 


feit.” 


In Work v. Louisiana (269 U.S. 250) he rejected 
the claim of the State independently of the merits 
otherwise, upon an unauthorized ruling of law 
illegally requiring it, as a condition precedent, to 
show that the lands are not mineral in character. 
From all these acts the Secretary was enjo|ined. 
Unlike these cases the present case discloses no act 
by the Secretary giving effect to his adverse judg¬ 
ment as to the validity of appellee’s claims, and 
without such an act it does not seem that th<i ap¬ 
pellee can rightfully assert that his title is cloijided 
by a mere adjudication which lie alleges is voiq for 
lack of jurisdiction to make it. j 

i 

i 

CONCLUSION j 

I 

We submit that, under the conditions shown,I the 
judgment of the court below should Ik* reversed land 
an order issued directing it to dismiss the bilj of 

i 

complaint. ! 

Nathan R. Mangold, i 

I 

Solicitor, Interior Department. 
Charles Fahy, 1 

First Assistant Solicitor, j 
Royal R. Duncan, j 

Assistant Solicitor, l 
Attorneys for Appellant I 
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.1 piiriii'c. 


BRIEF FOR APPELLEE. 


T,l< * ( " IM ' "II appeal by the Secretary of 

the Interior irom a decree awarding a mandatory in 
jnnetion against him repuirin”- him to vacate his d<i*ci- 
"'° n ;m< ^ ^ l< * proceedings leading thereto, declarjiii; 
mill and void appellee's oil shale placer claims de¬ 
scribed in the decree. 

( Italics supplied herein) 



STATEMENT OF THE CASE. 

Appellee. plaintiff below, filed its hill in equity 
against tin* Secretary of tin* Interior, appellant here, 
in which it prayed for a mandatory injunction to re 
quire tin* appellant to vacate and set aside his deci¬ 
sion that appellee's oil shale placer claim> were null 
ami void and to vacate the proceedings upon which 
that decision was based. 

Appellant moved to dismiss tin* bill. The motion was 
overruled, and appellant electing to stand upon his 
motion, and declining to plead further, the court en¬ 
tered the decree appealed from. 

To the form thereof tin* Secretary made no objec¬ 
tion, as appears from a notation to that effect signed 
by his attorney at the foot of the decree. (P. 7 and s >) 

The facts alleged in the bill, briefly stated, are: 

1. Appellee, referred to as plaint ill* in this statement, 
in June, 1917. located and duly perfected, under tin* 
mininn laws then in force, certain oil shale placer 
claims in Colorado known as the Mt. Mamin Xos. 12 
and 17, and thereupon became the* owner of the claims 
vested with the rinht of exclusive possession thereof. 

(R. 1) 

2. Plaintiff, from the time of its location of these 
claims in 1917 to and includinn the vear ending Julv 
1, 1900, performed tin* assessment work of at least 
$100 annually required by the mining laws, but failed 
to perform such labor durian the year endian July 1, 
1901. It had not resumed assessment work on Sep¬ 
tember 4, 1901, nor has such resumption since taken 
place. It 1 i a(1. however, intended, on and prior to Sep¬ 
tember 4, 1901, to resume work on the claims and had 
made arrannements to do mi, and would have done so 


o 

o 


but for tlie action of the Secretary complained! of. 
Plaintiff lias never abandoned or had any intention to 
abandon its claims. (R. *J) 

3. On September 4, 1931, the Department of the In¬ 
terior, through the General Land Office, initiate^ ad¬ 
verse proceedings against the plaintiff's claims hi* fil¬ 
ing in the Land Office, and posting on the clainiis, a 
challenge to the plaintiff's right and title* thereto. [This 
challenge was based upon the sole ground that pjain- 
tiff had failed to perform assessment labor for the 
vear ending Julv 1, 1931, and had not resumed such 
labor when the challenge was filed and posted. |The 
challenge also stated that the United States liadj re- 
sumed possession of the land within the claims. It 
contained no charge that plaintiff's right or title to 
the claims was, or ever had been, invalid or that plain¬ 
tiff had abandoned them. It attacked plaintiff’s 
claims upon the sole ground that plaintiff's failure}* to 
resume assessment work before the filing of tin* cjial- 
lenge had forfeited its title and right to the claijms, 
and that therefore thev were subject to cancellat on. 

(R.2).^ 

4. Since plaintiff's failure to ])erform the annjual 
assessment work on the claims, there has been no relo¬ 
cation thereof bv anv one, nor has anv one made ap- 
plication to lease them from the United States. (R. 
'1 and 3) 

7). Plaintiff answered the above-mentioned challenge. 
Therein it admitted that it had not performed {lie 
assessment work for the year ending July 1, 1931, ajnd 
alleged that its default did not affect its right to tjlie 
claims, nor could tin* United States obtain anv va id 

I 

right thereto bv reason of such default. That the 
United States could not deprive plaintiff of its claims 
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under tile mining laws. That notwithstanding its fail¬ 
ure to perform assessment work for the period men- 
tioned, plai|ntitV had the riidit to retain possession of 
the claims with all the incidental rights <*iven by the 
minim*- laws under which thcv were initiated, and to 
resume assessment work on the claims at any time 
prior to a valid relocation thereof. That the United 
States could not declare a forfeiture of plaintiff’s 
rights because of the failure of plaintiff to perform as¬ 
sessment work for one year. 

(>. Thereafter, proceedings were had before* tin* Com¬ 
missioner of the (ieneral Land (>fHce, who held that 
the claims jwere null and void, and on appeal, his de¬ 
cision was affirmed bv tin* Secretarv of the Interior. 

• • 

()n duly lb. 1P33, the Department's decision was pro¬ 
mulgated. not only declarini*: the plaintiff's claims null 
and void, but also that tin* l nited States had taken 
possession of tin* lands within them for its own uses 
and purposes. (I\. 3) 

7. Throughout these* proceedings plaintiff contended 

that its r’mht to tin* claims coulel not be questioned or 

be* declared null and void by, or forfeited to. the* United 

States because of its default in performing assessment 

work, but could be lost emlv bv re*locatie>n bv a third 

• • • 

person before re»sumptie>n of work by plaintiff, anel 
therefore tin* Secretary had no jurisdiction in the 
premises, and his decision was without letral author¬ 
ity and deprived plaintiff of its property without due 
process ot law. ( K. 3 and 4) 

i 

S. Plaintiff's claims we*re* valid claims existent on 
dulv *Jb. tin* date of the* passage of the Leasim*; 

Act (41 St. 43,7), a fact admitted by the Interior De¬ 
partment in the above-mentioned proceedings. By that 
Act mineral deposits could thereafter be disposed of 


only bv lease and not bv location, and bv Section .’>7 of 

* * • * i 

tin* Act, valid claims existent at the date of its passage, 
and thereafter maintained in compliance with tlje laws 
under which initiated, were excepted from its (opera¬ 
tion. (R. 4) 

' I 

i). The Secretary of the Interior was without! juris¬ 
diction to declare tin* plaintiff’s claims void for)delin¬ 
quency in assessment work and non-resumption (there¬ 
of, as plaintiff's right to resume such work remained 
unimpaired until relocation, and the Secretary ljad no 
authority to disturb that riidit or declare it forfeited. 

* . .... i 

But even if the Secretary had jurisdiction, his bet ion 
in declaring plaintiff's claims null and void was arbi¬ 
trary, capricious and illegal, and it deprived plnjintiff, 
without due process of law, of its property rijjcht to 
resume assessment work on its claims and cast a (cloud 
upon plaintiff's title to and right of possession of tin* 
same. (R. 5) j 

10. Bv reason of the unlawful and arbitrary action 

* # # * i 

of the Secretary, above set forth, plaintiff has been, 
and still is, prevented from resuming assessment (work 
on its claims, the performance of which work it is now 

1 _ i 

ready and willing to resume, if the right to do be 
restored to it. And unless the proceedings complained 
of be vacated, plaintiff's title and right to its claims 
will be clouded, and may be forever lost, thereby caus¬ 
ing plaintiff irreparable injury irremediable at law. 

(R. (5) 

11. The bill then prayed for a mandatory injunction 
requiring tin* Secretary to vacate his decision declar¬ 
ing plaintiff's claims null and void and tin* proceedings 
upon which it was founded. (R. (i) 

12. The court below issued the decree prayed for)and 
further restrained the Secretary from taking anvj ac- 


n 


lion interfering with plaintiff's title* to its claims, not - 
withstanding plaintiff's default in assessment work 
thereon for the period stated. From this decree the 
Secretary has appealed. 


II. 

ARGUMENT. 

A. 


Failure of Appellee to Perform Annual Assessment 
Work on Its Claims for the Year Ending July 1, 
1931, and up to September 4, 1931, Did Not Result 
in the Forfeiture of Its Right and Title to the 
Claims or Render the Same Invalid or Defeat the 
Right of Appellee to Resume Assessment Labor 
Thereon. 


That default in performance of assessment work, 
after tin* Leasing Act had been passed, on a placer 
claim which was a valid existing claim when the Act 
went into effect, does not forfeit that claim to the 
United States or extinguish the locator's right to main¬ 
tain his claim by resumption of assesment work, has 

been settled bv the decision ot this Court, and bv the 

• • 

decision <>l tin* Supreme Court ot tin* l nited States 
in a case which is identical with the case at bar with 
one exception, namely, that in the former case, in 
which the decisions were rendered, assessment work 
had been resumed, while in the present case, although 
there was an intent t<> resume, actual work had not 
been resumed because of the proceedings instituted 
by appellant. 


\\ e refer to the cast* ot l ml erf SI airs r.r id. I\ rush- 
me r. II rsf. .‘>0 Fed. (2d), <42, bS App. 1). C. 332, 
affirmed by the Supreme Court under the title of Ib/7 
bur r. Kr unlink, 2S0 U. S. 314. 


We confidently assert that the principles announced 
1 >y both Courts in that case not only apply to and gov¬ 
ern the decision of the instant case but completely dis¬ 
pose of the contentions made by appellant. Both 
Courts declare that the Leasing Act does not affect 
the rights which a locator of a claim, valid and exist¬ 
ing when the Leasing Act was passed, had prijor to 
that Act. Both Courts declare that the Leasing Act 
< 1 i< 1 not extinguish tin* right of a locator to maintain 
his claim by resumption of assessment work after de¬ 
linquency has occurred. 


Contentions of Appellant. I 

After conceding that prior to the Leasing Act, as 
held in Wilbur r. Knislmic, *JSO l . S. at page .”> 17, 
annual performance of labor was not necessary to pre¬ 
serve the claimant's possessory right with all the in¬ 
cidents of ownership as against the I’nited States,, but 
only as against subsequent relocators, and that so far 
as the (iovernment was concerned failure to do assess¬ 
ment work for any year was without effect (Appel¬ 
lant's Brief, p. d), appellant contends: 

1. That subsequent to the passage of the Leasing 
Act annual performance of labor teas of concern to 
the (iovernment and iras necessary to preserve claim¬ 
ant's possessory right as arfainsf the (inrern ment , and 
imt necessary against and of no concern to oiicj at¬ 
tempting relocation of the claims (Brief, p. d). 

2. That as a result of this effect of the Leasing Act, 

the Secretary of the Interior could take advantage 

of a default of performance of annual labor under the 

same conditions that a relocator could take advantage 

of it prior to the Act and could declare the claim null 
... i 

and void (Brief, pp. d and 10). 


s 


In other words, these two contentions of appellant, 
boiled down, are that prior to tin* Leasing Act failure 
to do annual assessment work did not forfeit the claim 
to tile Government hut that after the Act, as the claim 
was not subject to relocation, such default did forfeit 
the claim to the Government, provided the Govern¬ 
ment, prior to the actual resumption of such work, 
tiled a contest to the claim on tin* ground that the as¬ 
sessment work had not heen resumed prior to the con¬ 
test. 


Those propositions were held untenable and un¬ 
sound by this (’ourt in l nited States r. 11 est, supra. 
which will how be discussed and applied to the case 
at bar. 

The facts in l nited States e. JJYs7, supra , were 
t hose. 

Plaintiff was tin* owner of a certain oil shale placer 
claim known as Spad Xo. Puriim the vear lb2U, no 
assosment work was performed thereon by the plain¬ 
tiff. but in 11L1 and thereafter hr* resumed such work 
and continued it until improvements on the claim ex¬ 
ceeded $.")()(i in value. In December, 11)22. lie applied 
for a patent'. Xo attempt at relocation had been made, 
and no contest tiled by any one to question plaintiff’s 
ownership of tin* claim. 

After application for a patent was made, contest 
proceedings were instituted by oflicers of the Interior 
Department, but on the hearing all charges wen* with 
drawn or dismissed by the Register, exce])t a charge 
of insufliciency of annual labor for 1920. On this 
{/round ab>i\e the claim was held null and void by the 
(’ommissiouer of tin* Land Office whose decision W';e 
approve*! by the Secretary. 

These facts, it will hr* seen, are identical with the 
case at bar, save only that resumption of work took 
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place and a patent was applied for, while in the distant 
ease, the claimant was preparing to resume assessment 
work when the action of the Secretary, here complained 
of, took place. But the only point made by the Secre¬ 
tary in the KntsJtuic case was that the claim liadj been 
forfeited to the United States because of delinquency 
in assessment work on the claim, and the reasonjs ad¬ 
vanced in support of that point were exactly thelsame 
as the appellant now presents in the instant case. jThis 
clearly appears from the following. 

This Uourt, in its opinion in / mletl States r. IIV>7. 
supra, qnotes from the Secretary's ruling in thatlcase 
as follows: 

“ ‘There is no doubt that the doctrine above quoted 
continues to be the law a> to mineral lands that 
continue to be subject to location and purejhase 
under the general mining, law, but it is not the law 
as to mineral lands affected by the Loasiue; Act. 
Section .*’>7 thereof at oik* blow destroyed the liiii'ht 
of relocation of such minerals, and with it! fell 
tiie ri.u'ht of resumption. It is contrary to tier de¬ 
clared purpose and object of the act to assume 
that, in doiii” away with the system of a free f i*Tant 
of the minerals and tin* “rant of a fee title, it was 
intended to preserve all the rights of a minimjc lo¬ 
cator and at the same time relieve him ofj his 
duties, for that is the consequence if neither! the 
government nor an individual can now take ad\|’an- 
la.uo of bis default. The fair and obvious nnpau- 
i 1114 of section .">< is that, it the annual work is|not 
done, all the rights of the claimant are yonc.’ I” 


The Uourt, in overruling the Secretary's hold n“\ 

mid: i 

**\Ve think that tin* Secretary is in error in ibis 
construction of the Leasing Act. In section M7 ot 
the act, supra. Congress excepted from the pro- 
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visions of the act valid claims existing at tin* date 
of its passage ‘and thereafter maintained in com¬ 
pliance with the laws under which initiated, which 
claims may Ik* perfected under such laws, includ¬ 
ing discovery.’ It will he observed that tiiis pro¬ 
vision merely circumscribes tile operation of the 
Mining Act in respect of certain mineral deposits 
iyine. within the* public domain and subject to dis 
eovery and location under that act. I>y the Leasing 
Act thc*se mineral deposits, including oil shale*, are 
withdrawn from private acquisition, except as to 
valid exist ini; claims at the date of the* passage oi 
the* Leasiii" Act. The*re is no up]>arent intention 
on tile* part of Congress, by the* provisions e>t the* 
Leasin." Act, to include* within its terms claims in- 
itiated under the* Minin" Law, and which had a 
valid existence* at the* date* of its passage. Inas¬ 
much as it is concede*el in this case that, but for the* 
passage e»f the* Leasing Act, plaint ill's claim is 
valid and entitles him to a patent, it must be con¬ 
ceded that its validitv, in the* absence of anv inter 

• • 

veniii" relocator, continued at all linns from the 
daft nf Incut mu until the fit till/ of Jus a //pi leal ion 
tor a [latent. We* interpret the exception to mean 
that so Ion" as a person who located a claim prior 
to the passage* of the* Le*asin." Act. maintains and 
observes the* re»quireme*nts of the Minin." Act, and 
on complete* compliance therewith applies for his 
patent,: he comes within the* exception to tin* Leas- 
in" Act and is not barred thereby. Such a locator 
is uni siihjt (ted to an// forfeitures that did not a/>- 
),la to the in in in (/ Act. and the mere* fact that oil 
shale claims were* no loii"e*r subject to relocation 
afte*r tin* passage* of the* Leasiii" Act is of no im¬ 
portance*. I A,til relocation intervened % the* claim 
of the* original locator, or his lawtul sue*ce*ssor in 
interest, remained mum paired. 11 is rights atte*r 
re*sumption we*re re*store*d to exactly the same* 
siandiii" that they had. if no default had been 
made. 



11 


to tlie 
sit ion 
|o for- 
«m si 11 * 4 ' 


-As appears from the foreyoiny (pjotation, thisk’ourt 
unequivocally declared that the claim of a localtor is 
not subject to any forfeiture that did not apply ! 
mmm.a act. The Court thus flatly denies the ;k| 

"I appellant that appellee’s claims are subject t 
leitnre to the United States because of the L (| , 

. Tllls completely demolishes appellant’s c Intern 
110,1 ^0 •J 1 *' 1 ! appellee’s deliinpiencv in assessment 
_ forfeited its claims to the United States. | 

^o tar as appellant's contention (2) that the ftecre- 
'ary could fake advantage of appellee’s default ijn an¬ 
nual <tss( sMiient work “under the same condition:! that 
a relocater could take advantage of it prior to the Leas- 

f•Appellant's Brief, p. !)) is concerned] this 

om t in the .. case (I'uitcl Staffs r. IFV.s/)| thus 

briefly and completely disposes of it : 

•’ll would require a stretch of the iniayimlilion 
to hold that under this exist iny policy it wal i„- 
t''iided by ( onyress that the government, thriiu-h 
Ms Secretary of the Interior, miqht assum,\ tic 
lime ions of „ ret orator mat enforce the forfeiture 
of the loctitor ami dispossess him of his claim 


furthermore, appellant's argument on paye ]o of 
his Brief to the effect that if neither a relocator! nor 
the Government can take advantage of default in per¬ 
formance of annual labor because of the Leasiny |\cl, 
then the locator’s claim is immune from attack oni ac¬ 
count of the delinquency and he may disregard Ihelob- 
liyation to do assessment work forever, provided tl|ere 
is no .abandonment, is also eompletelv disposed ot! bv 
this Court in fuitet Stales r. West, supra, as follols; 


I 

I 

I 

I 
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*‘We construe the exception in the Leasing Act 
as intended to preserve all the rights of the lo¬ 
cator of an existing claim at the time of its pas¬ 
sage. It is urired, however, by counsel for the Sec¬ 
retary that if the Leasing Act only prohibits the 
relocation by the third party of an existing minim; 
claim, the original locator may defer his assess¬ 
ment work indefinitely, or at least so lon.tr as he 
may evade the charm* of abandonment. // is dif¬ 
ficult to conceive fust hoH * flic d l S(j U (ll I fit" (it l< > U of 
the rehmator can affect riphfs aecon led the I neat n\ 
bp the statute. The locator, by virtue of his loca¬ 
tion and development of the mine, aei/uires a valu- 
ahle pmpert )y rifjht that mat) never develop into a 
patentr 

Finally, appellant's whole argument overlooks and 
ignores the* property ri.irht of appellee to resume work 
after delinquency, which this (Court, attain in l niterI 
States v. II Vs/, snpra. holds to be a valuable incident 
of the uranti of a minin.u claim. The (Court said: 

“A part of the pr<>pertp ripht vested in the lo¬ 
cator was to resume delinquent assessment work 
without penalty for his delinquency, and until this 
rit;ht had been foreclosed by the relocation oi the 
mine by a third parti/ it remained a valuable inci¬ 
dent of the arant. It logically follows that d Con¬ 
gress in the Leasing Act had intended to deprive a 
prior locator of this valuable privilege, it would 
have id veil expression to that intent in clear and 
unmistakable lamnmm*. Xot only is the act silent 
in this particular, but there is nothin;; in the lau- 
u-uaee of the exception on which to ham; siicli a 
judicial inference. It clearly excepts i wist niff 
claims that continue to Ire maintained in eontorm- 
iti/ irith the mini up hue under which -the locator's 
riuht had its inception. There is clearly no intent 
manifested of subject i m/ this valuable pnvilepe to 
eon fiscal ion by operation of departmental law." 
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In 1'tilted States v. West, supra, from which the 
above quotations have just been made, we subnet that 
ibis Court disposed of all of the contentions ofjappel¬ 
lant made in the instant ease, and his arguments in 
support thereof, adversely to him. The decision of 
this (ourt in l nifed States r. 1 Vest, supra, ajid the 
principles there announced, are decisive of the ease at 
bar. 

Appellant, however, argues that certain language 
used by the Supreme Court in the case of WUhur r. 
A nisJtnic , 2S0 l . S. 314, 316, et set/., in which tliei judg¬ 
ment of this Court in ratted States r. West. .\t(pra, 
was affirmed, so modifies the rule of this Court jn the 
latter case as to sustain appellant's authority to de¬ 
clare the claims of appellee invalid and forfeited to tin' 
United States by reason of appellee's default jn as¬ 
sessment work in 1P31 and up to September 4 of that 
year. We denv this contention. 


Answer to Appellant’s Argument that Under thk De¬ 
cision of the Supreme Court in Wilbur v. Kfush- 
nic, 280 U. S. 314, a Challenge to the Valid Ex¬ 
istence of the Claims of Appellee May Successful¬ 
ly Be Made on the Ground that Default in Assess¬ 
ment Work and Non-Resumption Thereof Prior 
to Such Challenge Renders the Claims Invalid and 
Non-Existent, and Subject to Forfeiture to the 
United States Under the Leasing Act. j 

The Supreme Court of the United Slates in W\lhnr 
r. Krusltitle, supra, after stating that one of the qlues- 
tions before it was: 


l 
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“Did 11 10 Leasing Act of 11)20 have tin* effect of 
r.rf in finish'm fj the riirht of the locator under Sec¬ 
tion 2224 (1*. S. Revised Statutes) to save his claim 
under the original location by resuminu' work after 
failure to perform annual assessment labor P* 

observed that when tin* location of a minin.u' claim P 
perfected it has the cttect ot a "rant hy the* l niteO 
States of the riii'ht of present and exclusive possession: 
that the claim is property ill the fullest sense of that 
term, and may lx* sold, mortua^ed. and inherited, and 
is subject t<> taxation and judgment liens.. 

The ('on rt t hen said : 

“Prior to the passage of the Teasiii" Act. an¬ 
nual performance of labor was not necessary to 
preserve the possessory riulit. with all the i 11 ti¬ 
de n t s of ownership above stated, as against the 
I'nited States, but only as against subsetpient re- 
locators. So tar as the (ineentaunt teas con- 
(rrnrtJ. failure to do assessment work for any 
vear was without effect. * ' 

The t’ourt thereupon answered the question above 
ret erred t < > as follows : 


“It is not doubted that a claim initiated under 
See. 22)24. R. S.. could be maintained by tin* per¬ 
formance of annual assessment work of the value 
of £100; and we think it is no less clear that aftei 
failure to do assessment work, the owner equally 
maintains his claim, within the meaning of the 
Leasing Act. by a rcsuntpti<>n of work, unless at 
least sonic form of challenge on behalf of the 
l lilted States to the valid existence ot tin* claim 
has intervened: for as this court said in Itrjf; r. 
Meat/lni, sttftra, at pane 2S). *llis rights after 
resumption were precisely what they would have 



I't'cn it no default (that is, no default in thejdoimr 
. f,ss essiuent labor) had occurred.’ Rekunp- 
of work by the owner, unlike a relocation by 
,. In ; ls a V i 11 ' 1 no > 111 derogation but in nffirinance 
ot the original location; and thereby the chlini is 
' maintained’ no less than it is by perl'orniaipee of 
;nm,lnl assessment labor. Such resmi pt ion 
( oes n')t restore a lost estate —see K i/atspii r 

t-ret/hnol, .,C, Wash. <>:)4. (it!!); it presences ; n er- 
istnifj estate. * * *” 


Appellant founds liis argument, I hat a forfeiture of 
appellee s right and title to its claims occurred, upon 
tlie tact that appellee had defaulted in assessment 
labor and had not resumed performance thereof be- 
loi< the institution oi the proceedings bv appellant 
to declare such forfeiture. Appellant attempts to sup¬ 
port this argument by the following excerpt froiji the 
quotation above* last given, namely: 

unless at least some form of challenge 
on behalf of the United States to the ralid ,\risf- 
riu-r ot the claim has intervened; * * ’ 

I 

Appellant's point, as we understand it, is, that tjhere 
having been no resumption of work before the insti¬ 
tution of the proceedings to have the claims of appellee 
declared void and forfeited to the United States! for 
default in assessment labor, the claims were not mjain- 
t.lined under tin* Leasing Act, because there waif no 
such resumption of labor prior to adverse proceedings 
by the United States, and therefore the claims hn<| no 
rahd existence when tin* proceedings were* taken, which 
wen* n challenge on behalf of the United States to tin* 
i (did t'.nsfenee ot tilt* claim. 


• • 


Appellant’s Argument is Untenable. 

Appellant's contention is manifestly unsound be¬ 
cause : 

1. If the right of a locator to maintain or save his 

claim by resumption of work was not extinguished by 

the Leasing Act, and the Supreme Court in 11 if hit r r. 

A rushm<\ supra, held as we have seen, that it was not 

extinguished, then the right of resumption, as this 

Court said in I'mtcri States r. II est, supra, being a 
* 

property right and a valuable incident of the original 
grant, continued in the absence of relocation until tin* 
resumption of assessment work and therefore tin* 
claims of appellee were, and are. valid existent claims 
and could not be challenged as otherwise. In other 
words, if the resumption of work “does not restore a 
h>sf estate" but “preserves an existing estate", a> 
above declared by the Supreme Court, then it must 
follow that the appellee's estate and rights in the 
claims were not lost by delinquency but were r.risfinr/ 
until resumption of work, and a part of those existing 
rights was tin* property right to resume work, /’. c.. the 
right of preservation. Therefore, the appellant could 
not take from appellee its right to pn’sorrr its (exist¬ 
ing estate upon the ground it was a lost estate in 
capable of being preserved. 

If this be so, upon what theory can the appellant 
argue that because no resumption had taken place, 
appellee's estate and rights in the claims had been lost 
and were u<> longer existing and therefore 4 subject to 
challenge as not rahtf exist i up claims/ Tin* answer is 
obvious. An estate or right cannot exist and at the 
same time be lost and non-existent. Appellant's posi 
tion, therefore, is wholly untenable. 
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2. Appellant, on page 29 of his Brief, referring to 
the expression of the Supreme Court in Wilpur r. 
Krushnic , supra, that a locator equally maintains his 
claim within the meaning of the Leasing Act [by re¬ 
sumption ot work "unless some form of challenge 
to the valid existence of the claim has \ infer- 
rcucd'\ says, quoting from the Department’s jniling 
in the instant case: | 

i 

j 

“ It is obvious from the above-quoted expression 
of the Court that the validity of the challenge de¬ 
pends upon whether it preceded the resumption of 
work. ’ ’ ! 


This statement means and can onlv mean! that 

* 

whether the claim is a valid existing claim or nqt de¬ 
pends on whether, at the time of the so-called j clial- 

1 

lenge to its validity, work had or had not becjn re¬ 
sumed. If it had been resumed, the claim could itot be 
challenged as invalid. If it had not, the claim |c*ould 
be so challenged. From this premise, the conclusion 

necessarilv follows that the validity of the elaiiln ac- 
* 

cording to the appellant’s theory is dependent [upon 
whether the locator resumes work before the Govern¬ 
ment makes its challenge. AYhat then is the status of 
the claim during the period in which neither the (Gov¬ 
ernment challenges nor the locator resumes work j 
If the claim be not then valid and existing, then Mien 
the locator resumes assessment labor, he restore^, or 
attempts to restore, a lost estate or claim and doe.4 not 
preserve an existing estate. But the Supreme Cqurt, 
as we have seen, holds that such is not the elTocJt of 
such resumption. j 

On the other hand, if the claim is valid and existing 
during that period when no action takes place, jhen 


i 




IS 


how c;ui it be* challenged as not valid and exist in lt? 
Airain, appellant V position renders the validity of the 
claim dependent upon a race between the Government 
and the locator. If the latter " - ets there first and re¬ 
sumes work, his claim is valid. If the Government 
uets there first and challenges tile claim, then the claim 
is invalid. Until one or the other acts, the claim is 
neither valid nor invalid! Manifestly tlit- appellant's 
argument is a rrdurtin a*/ absiuf/intt. It contorts the 
laimua.ee of the Supremo Court to mean that notwith¬ 
standing both that Court and this Court hold that no 
forfeiture results from default in assessment work, 
yet if the United States challenges the validity of the 
claim on the untenable* ••■round of forfeiture resulting 

from such default, tin* claim, solelv bv reason of such 

• % 

untenable challenge*, becomes invalid, and no resump¬ 
tion of work can save* it. 

The argument also fastens upon the* Supreme Court 
tin* irlariim inconsistence of saving in one breath that 

• v » • 

the* l-iiriit of the loe*ate>r te> resume work was imf e*x- 
tiniruisheel by the Le*asiim Ae-t. anel in the* next bre*ath 
that the* Government could challeiiire the* validity of 
the* e'laim 1 >e'fe>i*e* resuinjition of work because it icas so 
e*xtiimuislu*d. Otherwise*. e>n what urounel could the 
GoveTumcnt maintain sue-li a e-halhuiue*Certainly ap¬ 
pellant could hardly contenei that he*, himself, can e*x- 
tiimuish the* le>cate>r*s riuht te> resume work after de¬ 
fault in spite of the* fact that the* Leasing Act eloes not 
do se>. 

!>. Finally, it is obvious that the* challenge*, to which 
the* Supremh* Court re*fe*rre*d in the* e*xpression ui>e >11 
which appellant relies, re*late*s to lla* rain! r.risfrnrr 
e>f the* claim when the* Leasing Ae*t took e*tte*e*t, e>r to a 
challenge which puts in issue* the* epiestion whether the* 


1 !) 


claim is void because ol‘ some defect which defeats the 
riidit or estate of the locator in and to the claim!under 
the mining laws, such as want of discovery, fraudu¬ 
lent location, and the like, and that the claim was there¬ 
fore not within the exception contained in Section .’17 
of the Leasing Act. In such a case the claim coujld not 
of course he maintained by resumption of work, as 
there would hi* no valid existing claim to maintajin. 

This construction of the lanipiaev of the Supreme 
Court now unde]* discussion renders that expression 
consistent with the Court’s entire opinion anil the 
principles announced therein, and consistent witjh the 
decision of this Court also in luited Slates r. IIY.s7, 
supra. By the use of the expression “ unless so)ne\form 
nf chaden(je oil behalj of the l nited States to t/i('U'alid 
existence oi the claim has tnterrej/ed ,'' the Supreme 
Court safeguarded any possible misinterpretation of 
its decision to the effect that resumption of work iniidit 
prevent a challenge to the valid existence of the (jdaim 
itself. 

Appellant, on paue -’ll of his Brief, further says on 
this point : j 


*‘Il seems evident that the challenge mentioned 
by the Supreme Court is a challenge to the valid 
existence of the claim at the time the challenge is 
made.” i 


i 

Our comment on this observation is that of course 
the claim must be invalid when the challenge is nijade, 
otlierwise, tile challenge would be futile. But that ijloes 
not mean that a valid claim can be made invalid li)y a 
challenge upon a ground which, conceding the allied 
facts to be true, would not make the claim invalid.] 


Again, in the same sentence (Appellant's Brief, p. 
.*11) appellant further says: 


and, as we have heretofore attempted to 
show, one who has broken the condition as to the 
performance of annual labor has not a valid and 
existing * * • claim.” 


But if by this statement appellant means (and we can 
see no other meaning) that one who has not performed 
annual labor has not a valid and existing claim, then 


how can resumption of work make it valid and exist¬ 
ing or preserve it, as was done in the Krushuir case* 
These conclusions of appellant are directly opposed to 
the decision of the Supreme ('ourt, in Wilbur r. Krush- 
nie, supra, and of this (’ourt in Unit ad Status r. West, 
supra, which hold that claims wherein default in as¬ 
sessment work has occurred are valid and existent be 


cause resumption of work does not restore* a lost estate 
but “ f/rrserrrs an exist nip estate." 

From tlie foregoing, we submit that the ('ourt below 
was right in holding that the proceedings taken by the 
appellant, and his decision that the claims of appellee 
were null and void for delinquency in assessment labor, 
were without authoritv, and was right in refusing to 
dismiss tin* Bill of Complaint. Indeed, the decision of 
this (’ourt in United States r. ITVs/, supra, and of the 
Supreme ('ourt in Wilbur r. Krushnie, supra, left the 
(’ourt below no alternative. 


We are now brought to a discussion of whether ap¬ 
pellee is entitled to the relief granted by the (’ourt 
below. 


APPELLEE IS ENTITLED TO THE MANDATORY 
INJUNCTION GRANTED BY THE COURT BE¬ 
LOW. 


Appellant contends (Heading; III, Brief, p. 34jj that 
the Bill of ('omplaint herein shows upon its face that 
appellee is not entitled to a mandatory injunction, be- 
cause even if the Secretary was without jurisdiction 
to take the proceedings described in the Bill, an<|l ap¬ 
pellee's rights were not affected thereby, it doei not 
appear that by the illegal acts of the Secretary: 

1. A cloud was cast upon the appellee's possessory 
title to its claims; or 

2. That appellee was deprived of its property with¬ 


out due process of law. j 

These propositions will now be discussed. 

A. i 

The Decision of Appellant, Declaring Void the Oil 
Shale Placer Claims of Appellee and that [the 
United States Had Taken Possession of the Lajnds 
Within Such Claims for Its Own Uses and Pur- 
poses, and the Promulgation of that Decision, Cjast 
a Cloud Upon the Possessory Title of Appelle^ to 
Its Claim Which it is Entitled to Have Remoyed 
by Injunction. i 

i 

(1) That the action of appellant cast a cloud on 
appellee’s title is settled by decisons of t[he 

Supreme Court of the United States. i 

I 

That the proceedings taken by the appellant and tjhe 
promulgation by him of his decision that the claims jof 
the appellee are null and void, and the United Statjes 


has taken possession of the land within the claims for 

its own uses and purposes (R. .*>), constitute a cloud 

on plaintiff's title* to its claim, and that appellee is 

entitled to have that cloud removed hv mandatorv in- 

• • 

junction, is well settled by decisions of this Court and 
of the Supreme (’ourt of the United States. 


Payne r. Central Pari fie Bail nay ('<>.. 2~>r> C. S. 2:?s. 

In this case suit was brought by the Railroad to 
enjoin tin* Secretary of the Interior and the Commis¬ 
sioner of tin* General Land Office from cancelling a 
selection of indemnity lands under a railroad land 
"rant. This (’ourt (40 App. 1). (’., .’>74) directed the 
issuance of an injunction reversing the lower Court's 
decree dismissing - the bill on motion. 

The Railroad had completed its road and fulfilled all 
the requirements of the irrantin." Act, when it devel¬ 
oped that certain of the granted lands were lost to it 
by prior disposals which necessitated its selection un¬ 
der the terms of the "ranting Act of other lands prop¬ 
erly selectable. The Railroad made this selection by 
tilimr an indenmitv list in the local land office, which 
a])pn>ved tin* list. The (’ommissioner ordered its can¬ 
cellation solely because, in the meantime, the selected 
lands had been included in a temporarv withdrawal 
for a water-power site under an Act of Congress. His 
action was affirmed on appeal by the Secretary. Xo 
patent to the land had issued. 

The Supreme (’ourt held that by the selection, the 
Railroad Company had taken the concluding step of 
one who by full compliance earned the riidit to receive 
title, and it was therefore the equitable owner of the 
lands. That the water-power site withdrawal act was 
confined to kk public lands" and did not include lands 
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iii which rights had vested by compliance with applica¬ 
ble land laws. That the suit was one to restrain the 
Secretary and Commissioner from cancelling a I valid 
indemnity selection "through a mistaken conception 
of their authority, and thereby east a cloud on plain¬ 
tiff's title." That in "airing effect to the withdrawal 
as against the prior selection, which icas admittedly 
rat id when made, appellants departed front a plain 
official duty." and that to avoid injury to the plaintiff 
an injunction should issue "directing a disposal of the 
selection on its merits unaffected hi/ the withdrawal." 

This case is directly in point. Xo patent had issued, 
but the right had vested, and by illegal acts on the (part 
of the Secretary those rights were interfered with and 
a cloud cast upon the title of the owners thereof. (Ille¬ 
gal cancellation of these rights was the act complained 
of and enjoined. So, also, in the case at bar, illegal 
cancellation of the rights of appellee is the act com¬ 
plained of and the act which the lower Court liasj en¬ 
joined. | 


Lane r. II alts, 2->'i l . S. ~>25. j 

; 

In this case the Sunreme Court affirmed a decre(|* of 

i 

this Court, -II App. I). C. Kb), enjoining the Secretary 
of tin* Interior and the Commissioner of tin* (remjral 
Land Office from proceeding in the matter of certain 
attempted entries under the public land laws upon <|er- 
tain lands located by the heirs of one Boca, the tithj to 
which had passed out oi the l nited States. j 

The Court held that the suit was one to "restrain 
a p pell ants from an illegal act under color of their offer 
which will east a cloud upon the title of appellee ." Ip. 
540) I 
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.V obJc r. Hirer Lofffjiitf) I\niJroad . 147 ( • S. 1**5. 

Tins was a ease* wherein, under an Act ot t onmess, 
the Railroad Company took certain proceedings to ol>- 
t{im a nidi! ot wav over certain public lauds b\ tilin_i 
with tin* Register of the Land Office at Seattle certain 
maps, etc., required by the Act. I lirse papers were 
transmitted through the pr<>])er channels to the Secre¬ 
tary of the Interior hv whom they were approved and 
ordered tiled. Subsequently the Secretary ot the In¬ 
terior, a successor to the officer who appioxed tin 
maps and other documents, entered an order annulling 
and cancelling the same. The suit was filed to enjoin 
tin* Secret .try and the Commissioner trom carrying 
<>ut the order cancelling the approval ot the maps and 
ri"ht of way. 

The Court held that when these maps had been ap¬ 
proved, the Act of Congress, pursuant to which they 
were filed, bv its terms vested tin* ri^ht ot way in tin* 
Railroad Company, and that 

**a revocation of the approval ot tin* Secretary ot 
tin* Interior, however, by his successor hi office 
was all attempt to deprive tin* plaiutitt ot its 
propeftv without due process ot law, and was 

therefore void.” 

Tin* Court then affirmed tin* decree ot the lower ( ourt 
orantini’* an injunction against the Secretary and ( om- 

missioner. 

In view of these* authorities it is difficult to under¬ 
stand the basis of appellant's proposition, under his 
heading Three, that appellee is not entitled to a man¬ 
datory injunction, and his argument in support there¬ 
of that the acts of appellant did not cloud the title* ot 

tin* appellee. 


Appellant not only declared by public promulgation 
the claims of the appellee null and void, thus in', effect 
cancelling them, but also proclaimed that the laiuji with¬ 
in the claims was repossessed by the United Statics for 
its own uses and purposes, had in effect become public 
lands subject to lease. j 

Appellant (Brief, p. do) says that the owneif of a 
valid mining location may bring ejectment to estab¬ 
lish his title or right of possession. He instances a 
case where the Secretary issues an oil shale least con¬ 
flicting with the appellee's claims and the lesseejtakes 
possession. AVe admit that ejectment will lie if third 
person is in possession against whom such suit! may 
be instituted. But no suit in ejectment may be brought 
against the United States which the Secretary Inis de¬ 
clared has taken possession of the land involved, jliere 
was no attempt by the Secretary to lease this lajid to 
others, and what action appellee might have takeili had 
there been such lease, and the lessee taken possession 
thereunder, is of no concern here, as that situation 
does not exist. j 

Appellant's theory seems to be that appellee must 
wait until the Secretary does lease the land, if <j*ver, 
and then bring ejectment against the lessee in I pos¬ 
session. 

The appellee here, in accordance with the authorities 
just above cited, unde]* the circumstances of the (case 
pursued the proper course by defending its right? 
fore the* Department, and failing there*, appealin 
the* (’ourts for redress. 

If appellant’s proclamation that appelle*e's claims 
are null and void and that the* United States had t.jken 
possession of the* land within the* claims based u|pon 
the charge that the claims were subject to cancellation 


be- 
r to 


for default in assessment work and failure to resume 
such work (Bill, par. 7>, R. 2) does not east a cloud 
upon tin* title of appellee to its claims, then there was 
no cloud cast on the title involved in the cast* of Hague 
r. ('( utraf / *(icific I\'(ulrori'/. supra, by the illegal can¬ 
cellation by the Secretary of the Interior of the lands 
selected hy the Railroad. Xor was any cloud cast upon 
the title in the case of Lane r. II affs, supra, nor was 
plaint itt entitled to an injunction in the case of XnLle 
r. I uin)/ Hirer Logging R, R., supra. 

Appellant! argues (Brief. p. Mb) that if the Secre¬ 
tary's action is illegal and void and ap]>ears so of rec¬ 
ord. then it is not a cloud upon the appellee's title to 
the claims. But this contention is equally applicable 
to tin* Secretary's illegal action in the three cases just 
cited. 


(2) Appellant's argument that the title of appel¬ 
lee has not been clouded because appellant 
gave no effect to his ruling by any definite act 
is contrary to the decisions of the Supreme 
Court. 


Further answering appellant's contention that ap¬ 
pellee i< not entitled to the injunction granted by tin* 
(\>urt below, wo disagree with his conclusion (Brief, 
p. Mb) that the Secretary has given no effect to his rul¬ 
ing in the instant case by any definite act. Manifestly 
what lie did was as definite as any act performed by 
him illegally in tin* cases cited by tin* appellant on page 
MS of his Brief, namely, Xnblr r. Union Hirer Logging 
Railmmh 147 V. S. l(i.). Lane r. Watts. 2M4 l\ S. 
7)27), 7)40. R/i/fi/e r. (’/ i/tra! Raeifie Roil/rag ('<>.. 
27)7) l . S. 22S. 2MS. Hague r . Xeic Mejrint. 27)7) l . S. 



367, and Saul a Fc Pacific Railway Co. r. Fall. 259jU. S. 
19<, in each of which cases injunctions issued. Appel¬ 
lant's act in declaring appellee's claims null and! void 
and proclaiming that the United States had takei} pos¬ 
session of the land in which they were included, Igave 
effect to his ruling, and was as definitely hostile tj> ap¬ 
pellant s title* as the action of the Secretarv rcvbkimr 

1 

his predecessor's approval of plaintiff's map in XobIc 
r. I i/ini/ Hirer L/tpijn/p Padroad. supra, in cancelling 
valid lieu selections in Paijuc r. Ca/fral Pacific. si\nra, 

. . ’ ■ i 1 

Payne r. A eir Mexico. supra, and Santa Fc r. j Fall, 
supra, and in illegally rejecting claims of tlu* Stale of 
Louisiana independently of their merits in TUo/j/r /*. 
I.ouis/aua. 269 { . S. 2.)0, cited on page 29 of appelhint 's 
brief. j 

Finally, it is obvious that the* action of the* appeljlant 
in attempting to destroy tin* appellee's title toj its 

claims and his unauthorized efforts to do so, uniless 

1 

rest rallied, cast a cloud on appellee’s title*, as no pro¬ 
spective purchaser would eve*)’ consieler purchasingj the 
claims unless appellant's proceedings and decisionsjan- 
nu 1 ii 11 u the* same* were vacated and appellee's tjitle 
thereto cleared. | 

B. ! 


The Proceedings Taken by Appellant in this Case ^ind 
the Government’s Occupancy of the Claims of Ap¬ 
pellee Without Condemnation Proceedings, and 
on the Erroneous Theory that These Claims Btad 
Been Forfeited by Failure to do Assessment Wprk 
Thereon. Were and Are an Attempt to Deprive ajnd 
Have Deprived Appellee of Its Property Without 
Due Process of Law. 


As already seen, the character of appellee’s titlejto 
the claims involved herein lias been fullv defined jin 


Wilbur r. Krushnic, supra, and that respondent has 
not forfeited the claims to the United States, or other¬ 
wise, has also been settled bv that case. 

• 

Therefore, what the appellant has done is to take 
wrongful possession of the claims, without having in¬ 
stituted condemnation proceedings, or without execu¬ 
tive order, for the purpose of taking them for public 
use upon payment of compensation. The appellant 
has in fact treated the appellee's interest in them as a 
mere revocable license which In* is now undertaking to 
revoke. Accordingly, lie has without due or any other 
process of law appropriated these claims and thus de¬ 
prived appellee of its property, its ownership of which 

lias never vet been divested bv relocation or otherwise. 

* * 

Appellee having been vested with complete title to 
the possession of the claims involved by locating them 
in accordance with the mining laws, anv action bv tin* 
Land Office or the Secretarv of the Interior which at- 
tempts to nullify, defeat, divest, or revoke the title of 
the appellee so vested, is a nullity, and the proceedings 
taken in this case are therefore void and deprive the 
appellee 1 of its property without due process of law. 
Xnhle r. I’niou Hirer Loppincf Railroad . supra. 

The statutory grant by the United States to the ap¬ 
pellee of the claims involved, vested possessory title 
thereto in the appellee, subject to the condition, also 
found in the same statute, that such title was defeasible 
upon failure to perform the labor required by the 
granting Act, when the claims were relocated, in tin* 
absence of resumption of work, or when the claims had 
been definitelv abandoned. 

This grant to the appellee was not made by the grant¬ 
ing statute defeasible by forfeiture for failure to per¬ 
form such labor. Therefore, after these rights had so 
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vested in the appellee no statute legally could gtye the 
United States the power, through an executive depart¬ 
ment or otherwise, to take the appellee's property|in its 
claims without recompense. For no tribunal, judicial 
or executive, whether acting under statutory authority 
or departmental regulation, even after full noticd* and 
hearing, can enter a valid order or decree taking pri¬ 
vate property for public use, if the owner's right to 
compensation is not recognized. 

The following excerpt from the opinion of the Su¬ 
preme Fourt in ('hicatjo />. d : Q. It. It. r. ('h\ca<j<L 1 (>(> 
F. S. 236, upholds in clear and unequivoealj lan¬ 
guage the statement of the law just made. 

I 

1 > 11 1 if, as this court has adjudged, a legislative 
enactment, assuming arbitrarily to take the prop¬ 
erty of one individual and give it to another in¬ 
dividual, would not be due process of law a^ en¬ 
joined by the Fourteenth Amendment, it minjt be 
that the requirement of due process of law in [that 
amendment is applicable to the direct appropria¬ 
tion by the State to public use and without Com¬ 
pensation of the private property of the citi|zeu. 
The legislature may prescribe a form of procedure 
to be observed in the taking of private property 
for public use, but it is not due process of law if 
provision be not made for compensation. Xcjtice 
to tin* owner to appeal* in some judicial tribunal 
and show cause why his property shall not bo ta|kon 
for public use without compensation would l|e a 
mockery of justice. Due process of law as applied 
to judicial proceedings instituted for the taking 
of private property for public use means, there¬ 
fore, such process as recognizes the right ot the 
owner to be compensated if his property j be 
wrested from him and transferred to the public. 
The mere form of tlo j proeeed'nifj instif nfed 
the (tinier, even if he he (id miffed 1(t defend, canjnot 

• ’ i 
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convert the process used into due process of low, 
if the necessary result he to deprive him of hi> 
property without compensation." 

It follows from what has been said on this point 
that the proceedings taken by appellant in this ease are 
a nullity and in violation of the Fifth Amendment to 
the (’onstitution in that they deprive tin* appellee of it> 
property in the claims involved without due process of 
law. 

IV. 

CONCLUSION. 

We respectfully submit that upon the facts, and the 
principles and authorities applicable thereto, as above 
set forth, the appellee is entitled to the injunction 
awarded and the decree below should be affirmed. 

Loris Tires. 

Fharlks L. Frailky, 

Attorneys for A yyellee. 



